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 The chapter is divided into three overall 

sections:

 Estate Planning. 

 Estate Income Tax.

 Basis of Assets Transferred at Death.

 Due to limited time restraints I am going to focus 

on what is primarily the concern of the small 

practitioner. 

 However, some points still need to be 

emphasized. 
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Use of  an A-B-C Trust or A-B Trust vs. Estate 

Portability Exemptions -Pg. 99

 Use of an A-B-C or A-B Trust is no longer 
necessary.

 The enactment of the portability 
exemption feature allows each spouse a 
separate $5,450,000 exemption and that 
the unused exemption can be added to 
the surviving spouse’s separate 
exemption of $5,450,000.

 Additionally, each spouse can leave 
assets outright to each other.

Portability Exemption

Pg. 100

 Thus, a married couple have currently a total 
exemption of $10,900,000.

 However, it must be done right!

 Practitioner’s Note:  This is critical. Once an 
exemption is not totally absorbed in one estate, the 
deceased spouse’s executor for that estate must 
timely file a form 706 estate tax return even if no tax 
is owed.

 However, the estate tax return must be complete in 
all aspects. 

 The practitioner must advise the executor of the 
need to make the election and document his or her 
failure to do so. 
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Nontax Advantages of  a Trust Plan 

Pg. 103

 The nontax advantages for a A-B or A-B-

C or for that matter any trust plan to 

provide for the surviving spouse are:

1. Ease of asset management for a 

surviving spouse who is financially 

unsophisticated.

2. Protect a surviving spouse from 

creditors or others seeking to unduly 

influence the surviving spouse. 

Nontax Advantages of  a Trust Plan 

Pg. 103 - Continued

3. Ensure the remaining assets of the 
marital trust pass to the heirs selected 
by the deceased spouse, particularly, in 
the case of a second marriage.

 In particular, one can see with number 3 
the importance of establishing a trust as 
part of an estate plan. 

 To this end, the practitioner should help 
guide the client into deciding his, her, or 
both of their joint wishes. 
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Nontax Advantages of  a Trust Plan 

Pg. 103 - Continued

 As we have discussed so many times in 

the past, the practitioner that is not an 

attorney should work hand in hand with 

an attorney he or she knows that has an 

expertise in trust and estates.

 Equally important, the practitioner 

should only work with someone that he 

or she has a good, mutually respectful  

working relationship. 

Nontax Advantages of  a Trust Plan 

Not In Book - Continued

 The practitioner that is not an attorney should 
NEVER do the following:

1. Prepare any trust, estate, or related 
documents.

2. Advise the client on the legal merits of 
documents prepared by an attorney.

3. Assist or encourage the client to prepare their 
own documents including the purchase of 
same through on-line or software programs. 

 A practitioner that does any of the above has  
potentially committed malpractice in the least. 
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Powers of  Attorney 

Pgs. 106 - 107

 These pages outline the various powers 
of attorneys, third party designees, the 
use of the federal form 2848, executors, 
and what happens when no fiduciary is 
appointed. 

 The practitioner should note the very real 
legal and fiduciary responsibilities of 
being an executor or a trustee. 

 These roles are taking on an increasing 
burden of liability. 

Executors 

Pg. 108

 The courts, especially the Supreme Court, 
has in recent years held the executor and 
trustee personally liable for unpaid taxes, 
etc. 

 Therefore, should a practitioner really 
agree to be an executor or trustee when a 
client asks one to be?

 If so, the trust or estate must always be 
your client first and this may cause 
conflicts. 



11/3/2016

6

Requesting Information and Power to 

Act – Pg. 108

 This section explains the ability of a 

someone other than the executor to 

receive the returns and return information  

if such a person has what is termed a 

“material interest” that will be affected by 

the request.

 The requirements are listed on this page.  

Decedent’s Final Tax Return – Unused 

Net Operating Losses – Pg. 109

 Unused net operating losses cannot be carried 
forward from the decedent’s final tax return nor 
can they be deducted on the estate tax return.

 Net operating losses are available only to the 
individuals that generated them pursuant to 
Revenue Ruling 74-175.

 Even after the decedent’s final return is filed, the 
surviving spouse cannot use the net operating 
losses even if they have always filed a joint 
return in subsequent years although he or she 
can benefit from them on the final joint return.
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Decedent’s Final Tax Return – Unused 

Charitable Deductions – Pgs. 109 & 110

 This section discusses unused charitable 

deductions. 

 Specifically, remainder interests, etc. 

 The general rule for individuals is that 

unused charitable deductions carried over 

from a joint return filed in a prior year or 

year of death, must be calculated 

separately for each spouse as if each 

spouse had filed a separate return. 

Decedent’s Final Tax Return – Unused 

Charitable Deductions – Pgs. 109 & 110

 Furthermore, unused charitable 

contributions including a carryover may 

only be taken on the decedent’s final tax 

return (including a surviving spouse on a 

final joint return).
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Decedent’s Final Tax Return – Unused 

Capital Losses – Pgs. 110 & 111

 Capital losses cannot be carried over after a 

taxpayer’s death.

 They are only deductible on the decedent’s final 

return. 

 The decedent’s estate cannot deduct the 

difference or carry it over to following years.

 A surviving spouse cannot use capital loss 

carryovers from a deceased spouse as he or she 

is only allowed to use capital losses attributable 

to him or her. 

Income In Respect of  the Decedent

Pg. 111

 Defines income in respect of a decedent, other 

estate income, etc.

 Income in respect of a decedent is ALL INCOME 

which includes accrued but unpaid salary and 

benefits, fees and commissions unpaid at the 

time of death, payments under deferred 

compensation agreements, accounts receivable 

from a professional practice, capital gains from 

the sale of securities that were completed before 

death, etc. 
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Income In Respect of  the Decedent

Pg. 111 - Continued

 Items that are income in respect of a 

decedent do not get a step-up or step 

down basis. 

 The estate reports income in respect of a 

decedent on form 1041 when such items 

are not included in the decedent’s final tax 

return or prior tax returns.

 Then, such amounts are distributed to a 

beneficiary via a K-1 from the form 1041.

Filing Requirements for Form 1041

Pg. 113

 An estate must file a form 1041 for any tax 

year for which its income is $600 or more.

 Also, if any beneficiary is a non-resident 

alien.

 If the beneficiary of the estate is unable to 

obtain information from the executor, the 

beneficiary may be able to request it from 

the IRS.

 See page 108.
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Basis of  Assets Transferred At Death 

Pgs. 114 - 121

 The following pages are important 

references for such topics as  basis of a 

life estate, sale of a life estate, sale of a 

remainder interest, primary residence, etc.

 These topics are specialized and the 

author does an excellent job in presenting 

them. 

 So let us turn to something else…

Basis of  Assets Transferred At Death 

Pgs. 114 - 121

 While, I would like to present the above 
topics in the chapter, the new rules 
regarding information documents, basis 
of assets inherited from an estate are 
more pressing.

 Before we start this discussion, let us talk 
about filing an estate return where none is 
due in order to establish basis, where 
assets are inherited without an estate 
return, and generally what one must do. 
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Consistent Basis Reporting – Estates
History – Reference to Pages 503 & 504 –

Not In Book

 This is a major change…….!!

 The effective date of this legislation 
has been repeatedly changed. 

 The new legislation limits the basis of 
the property acquired from the 
decedent if the property increased the 
estate tax on the decedent’s estate 
and imposes a reporting requirement 
by estates.  

Consistent Basis Reporting – Estates
History 

 Section 2004 of the Surface 
Transportation Veterans Health 
Care Choice Improvement Act of 
2015 was enacted on July 31, 
2015.

 This section is entitled “Consistent 
Basis Reporting Between Estate 
and Person Acquiring Property 
From Decedent.”
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Consistent Basis Reporting – Estates
History 

 The enactment of this law added 
Section 1014(f) and Section 6035 to the 
Code.

 These two new sections provide the 
new consistency requirement and the 
resulting reporting requirement. 

 The provision is expected to generate 
$1.54 billion on the next 10 years. 

Consistent Basis Reporting – Estates 
- Continued

 As one can see, this is a major change.

 It is meant, according to the committee 
report, to prevent the claiming of a higher 
basis on a sale, depreciation of the 
property, etc. by an heir and, thus, loss of 
revenue to the Treasury. 

 It also has potential implications beyond 
this provision of the new law involving 
IRS audits and their expectations of 
proving a basis in property inherited 
where no estate return was filed. 
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Consistent Basis Reporting – Estates
History 

 The requirement applies only to 
property that increases estate tax 
liability after applicable credits.

 The IRS has ruled that this does not 
include property qualifying for the 
marital and charitable deductions and 
certain personal property.

Notice - 2015-57 (Not In 
Book)

• The IRS has announced in the 
above Notice that the provisions of 
the new law does apply for estate 
tax returns filed after July 31, 
2015.

• However, the requirement to file 
statement of basis was initially 
delayed until after February 29, 
2016 then……..
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Proposed Regulations 127923-15
March 4, 2016 (Not In Book)

• In light of the extraordinary nature 
of the new law and the subsequent 
upheaval among the practitioner 
community as to resulting 
confusing, these regulations were 
issued on March 4, 2016.

• These regulations were termed to 
be ones of “reliance.”

Notice 2016-27 (Not In 
Book)

• Then the IRS issued the above 
Notice, however, further extending 
the requirement to file statement 
of basis until after June 30, 2016.

• This Notice did not change the 
requirement for its application to 
estate tax returns filed after July 
31, 2015.
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Notice 2016-27 -
Continued

• The purpose of this Notice was “to 
give executors and other 
interested parties a chance to 
review the new proposed 
regulations.”

Consistent Basis Reporting – Estates –
Pgs. 503 – 504 & Not In The Book

 The new Section 1014(a) of the law 
provides an essential general rule 
before we look at the specifics. 

 This provision states that the “basis of 
property in the hands of a person 
inheriting or acquiring that property 
form a decedent also known as the 
‘inheritor’ or ‘beneficiary’ is the fair 
market value on the date of the 
decedent’s death.”
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Consistent Basis Reporting – Estates 
- Continued

 Regulation Section 1.1014-3(a) 
provides that the fair market value of 
the property at the date of the 
decedent’s death is deemed to be its 
value on these dates as appraised for 
estate tax purposes.

 This, in effect, means that the value of 
the property for estate purposes and 
its initial basis in the hands of the 
inheritor or acquirer should generally 
be the same. 

Consistent Basis Reporting – Estates 
– Continued

New Section 1014(a) states that the 
basis cannot exceed:

1.The final value determined for 
purposes of the estate tax or

2.The value reported by a statement 
furnished under a new reporting 
requirement imposed under the new 
law (we will discuss this provision 
next) if the final value was not 
determined for purposes of the estate 
tax.  
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Consistent Basis Reporting – Estates 
- Continued

The value of the property is determined for 
purposes of the estate tax if:

1. The value is reported on an estate tax return 
and the IRS did not contest the value before 
the statute of limitations for assessing the 
estate tax expired or 

2. The value is specified by the IRS and the 
executor of the estate does not timely 
contest that value  when the periods for 
assessment and for claiming a credit or 
refund of the estate tax has expired or  

Consistent Basis Reporting – Estates 
- Continued

3. The value is determined pursuant to 
a settlement agreement with the 
IRS that is binding on all partier or

4. When the value has been 
determined by the court and that 
determination is final.
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Consistent Basis Reporting – Estates 
- Continued

The statute of limitations reference in number 
1 regarding the assessment of the estate 

tax generally means:

1. The general period of three years from 
the filing of a return under Section 
6501(a) or

2. The new extended six year period under 
Section 6501(e)(2) where there is an 
omission of 25% or more of the gross 
estate stated in the return. 

Consistent Basis Reporting – Estates 
- Continued

The implications of where the final value of 
the property was NOT determined are:

1. Proposed regulation 1.1014-10(c) states 
that a recipient must use the basis 
reported on the information statement 
provided to beneficiaries under Section 
6035.

2. If subsequently the final value of the 
property differs from the information 
statement value, the taxpayer may not 
rely on the information statement value.



11/3/2016

19

Consistent Basis Reporting – Estates 
- Continued

 This may result in the taxpayer having a 
deficiency and underpayment resulting 
from the difference between the 
information statement and the final value 
by relying on the original statement value 
in determining his or her basis for tax 
purposes. 

 This has a further implication when 
property is omitted which we will discuss 
further.

Consistent Basis Reporting – Estates 
- Continued

 Proposed regulation Section 1.1014-10(c)(3) 
states:

1. That if any property that is required to be 
included on an estate return is omitted from the 
return or

2. An estate return was required to have been filed 
reporting such property but was not filed, then  
the property’s basis in the hands of the inheritor, 
acquirer, or beneficiary is ZERO.

 We will discuss the implications in detail later. 
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Consistent Basis Reporting – Estates 
- Continued

Application of Consistency Requirement:

1. Applies only to property the inclusion of 
which in the taxable estate increases 
estate tax liability after certain credits.

2. Excludes property that qualifies for a 
charitable contribution and

3. Excludes property subject to a marital 
deduction  such as bequests to a surviving 
spouse and

Consistent Basis Reporting – Estates 
- Continued

4. Excludes property that qualifies for inclusion in a 
domestic trust and

5. Excludes deemed tangible personal property that 
is not required to have an appraisal that will not 
generate an estate tax liability such as 
household or personal effects . 

 In summary, if there is any estate tax liability, all 
other property is considered to increase the 
estate tax liability and, thus, subject to the 
consistency requirement. 
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Basis In - Information Reporting –

Estates - Continued

 Under prior law the executor of an estate 
was not required to report the basis 
information to beneficiaries of an estate.

 The exception was for executors of 
estates for decedents who died in 2010 if 
they elected out of paying estate taxes. 

 They were required to report the 
allocated basis of assets from the estate 
by the filing of a form 8939.

Basis Information Reporting –
Estates – Continued 

 The new law requires that the executor of 
an estate, if the estate is required to file a 
return, must file an information return 
with the IRS and furnish a copy to the 
beneficiaries.

 This also applies to a beneficiary who is 
required to file an estate tax return.

 The form that is to be filed with the IRS is 
form 8971 – Information Regarding 
Beneficiaries Acquiring Property  From a 
Decedent.  
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Basis Information Reporting –
Estates – Continued 

 The statement that is to be furnished to 
the beneficiaries is the form’s Schedule A.

 The executor must furnish a separate 
Schedule A to each beneficiary that lists 
the property passing to that beneficiary.

 The executor must attach copies of all 
schedule A forms to the form 8971 that is 
filed with the IRS.

Basis Information Reporting –
Estates – Continued 

The information return is required to 
be filed:

 No later than 30 days after the  
filing deadline for the estate tax 
return including extensions or

 If earlier, 30 days after the return 
is filed. 
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Basis Information Reporting –
Estates – Continued 

No information return is required to 
be filed when:

1. When an estate return is filed, 
but not required to, such as when 
it is filed to elect the spousal 
portability of an unused 
gift/estate tax exemption 
allocation or election or

Basis Information Reporting –
Estates – Continued 

2. A protective return is filed for the 
sole purpose of protection against 
a later, discovered filing 
requirement, or at least until the 
discovery is made.
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Consistent Basis Reporting – Estates 
- Continued

Property Exempt from Reporting:

1. Cash but not coin collections or 
currency with a numismatic value.

2. Income in respect of a decedent. 

3. Tangible property for which an 
appraisal is not required. 

Consistent Basis Reporting – Estates 
- Continued

4. Property that the estate sells, exchanges, or  
otherwise disposes of where capital gain or loss 
is recognized.

 This does not include when it is sold, exchanged, 
or disposed of with the beneficiary. 

 It should be noted that although property that 
does not increase the estate’s tax liability is 
exempt from the consistency requirement, it still 
is subject to reporting if an estate tax return is 
filed.
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Consistent Basis Reporting – Estates 
- Continued

Proposed Regulation 1.6035-1(b)(1):

1. Includes the reporting requirement in 
general for “all property reported or 
required to be reported on a return under 
Section 6018” and

2. Any new property of which the basis is 
determined by reference such as like-kind 
exchanges or involuntary conversions.

 Schedule A of form 8971 contains a 
column for indicating whether the 
property increased the estate tax liability.

Consistent Basis Reporting – Estates 
- Continued

Supplemental Reporting:

 The new code section and related regulations 
state requirements and rules for the 
supplemental reporting on forms 8971 and the 
related statements. 

 The new proposed regulations require that 
supplemental returns and related statements be 
filed:

1. To adjust information previously reported or

2. To reflect any change to the information 
previously reported that would cause the original 
information to be incorrect or incomplete.
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Consistent Basis Reporting – Estates 
- Continued

 This would include any type of change in 
the value of the property pursuant to an 
examination or litigation. 

 The proposed regulations provide that if 
the executor cannot determine which of 
one or more persons is the beneficiary of 
particular estate property by the due date 
for the initial information return and 
statements, the executor must report all 
property that could be used to satisfy the 
interest or interests.

Consistent Basis Reporting – Estates 
- Continued

 Once the actual property distributions and 
beneficiaries are matched up, the executor may 
under the proposed regulations file and then 
furnish a revised information return and 
statement.

 However, he or she is not required to do so.

 I would recommend with severity of the 
consequences both short and long term that the 
executor or executrix does so. 

 The old “ounce of prevention” adage. 
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Consistent Basis Reporting – Estates 
- Continued

 The general consensus is that under no 
circumstances should an executor or executrix 
rely on filing the previously discussed blanket  
schedule A forms identifying a range of property 
that could be distributed to one or more 
beneficiaries as it may trigger substantial 
negative legal and ethical ramifications than 
state law or conservative judgment dictates. 

 It should be noted that corrections of 
inconsequential errors or omissions are not 
required to be reported in a supplemental return 
or statement. 

Consistent Basis Reporting – Estates 
- Continued

 The proposed regulations define corrections of 
inconsequential errors and omissions as ones 
“that cannot reasonably be expected to prevent 
or hinder the payee from timely receiving correct 
information and reporting it on his or he return 
or from otherwise putting the statements to its 
intended use.”

 Here again, it would be prudent to make such 
corrections and error on the side of caution once 
again due to the severity of the potential 
negative consequences both short and long term. 

 Let us look at what the proposed regulations 
state are errors or omissions that are 
consequential. 
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Consistent Basis Reporting – Estates 
- Continued

Consequential Errors and Omissions Requiring 
Supplemental Information Include:

1. The discovery of property that should have been 
but was omitted from the estate tax return;

2. A change in the value of the property due to 
examination or some type of litigation;

3. A change in the identity of the beneficiary to 
whom the property is to be distributed resulting 
from a death, disclaimer by the beneficiary, 
bankruptcy, or for any other reason. 

Consistent Basis Reporting – Estates -
Continued

4. The executor or executrix disposed of the 
property acquired from, or, as a result of the 
death of the decedent in a transaction in which 
the basis of new property received by the estate 
is determined in whole or in part by reference to 
the property acquired from or a result of the 
death of the decedent. 

 Examples would be like-kind exchanges or 
involuntary conversions. 
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Consistent Basis Reporting – Estates 
- Continued

 The due date for a supplemental form 
8971 and Schedule A that corrects 
information including incomplete 
information is 30 days after the executor 
discovers that the information that was 
previously reported was incorrect or 
incomplete. 

 Supplemental reporting is also required 
within 30 days after the final value has 
been determined with the meaning of the 
proposed regulations. 

Consistent Basis Reporting – Estates -
Continued

 Where a supplemental estate tax return is 
filed reporting property not previously 
reported on an estate tax return, the 
executor or executrix has 30 days from 
the filing date of the supplemental estate 
tax return to file a supplemental form 
8971 and schedule A reporting the new 
property. 
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Consistent Basis Reporting – Estates -
Continued

 A big concern regarding the filing 
requirements has been property that is 
tied up in probate.

 The regulations have addressed that 
issue.

 Where property is held in a probate estate 
or revocable trust, the due date for any 
required supplemental return and 
statement is 30 days AFTER the property 
is distributed to the beneficiary and not 
from any preceding event. 

Consistent Basis Reporting – Estates -
Continued

 When this occurs, the executor or 
executrix should indicate on the Schedule 
A, separately from the property’s final 
value, any adjustments in the basis that 
occurred in the interim between the date 
of death and the date of distribution. 

 A separate, additional reporting 
requirement occurs when a recipient of 
property that was previously reported is 
involved with a related party transferor.
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Consistent Basis Reporting – Estates -
Continued

 This occurs when the property after being 
reported is distributed or otherwise 
transferred, such as by a gift, the property 
in the transaction is with a related 
transferee and the related transferee’s 
basis is determined wholly or partly by 
reference to the recipient/transferor’s 
basis.

 Then the recipient/transferor must file a 
supplemental statement no later than 30 
days from the transferor by the 
recipient/transferor. 

Consistent Basis Reporting – Estates -
Continued

 It should be noted that this provision has been 
strongly objected to by the AICPA in their  
comments to the IRS regarding the proposed 
regulations. 

 The concern expressed by the AICPA is 
“taxpayers frequently transfer property in 
transactions where the basis of property ‘carries 
over’ to the transferee, for example, in the 
context of gifts, estate planning and the creation 
of business organizations.”

 The AICPA pointed out that “this can happen 
soon after the taxpayer receives the property 
from the decedent or many years later.”
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Consistent Basis Reporting – Estates -
Continued

 Furthermore, “the regulations do not 
include an expiration period on the 
requirement to report.”

 The fear by the AICPA (and it is a correct 
one knowing the mentality of the IRS as 
to their belief in the perpetual taxpayer 
responsibility in place of their 
enforcement) is that “Treasury and IRS 
are adding a duty for estate beneficiaries 
as long as they own the inherited 
property.”

Consistent Basis Reporting – Estates -
Continued

 “And presumably Treasury and IRS are 
obligating the transferee taxpayer to report upon 
a second transfer since the obligation applies to ‘ 
all or any portion of property that was previously 
reported.’ The reporting requirement continued 
for generations.”

 Amen!!

 Do you think IRS will listen? 

 My feeling is……
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Basis Information Reporting –
Estates – Continued 

Penalties
 Failure to file these information returns 

subjects the executor or beneficiary to 
the new information return penalties 
which are $250.00 per return. 

 The new law imposes a 20% accuracy-
related penalty if the basis of the property 
claimed on the return exceeds the basis 
as determined under the new rules of 
Section 1014.

Basis Information Reporting –
Estates – Continued 

 However, the real penalty involves the fact that a 
liability is potentially created between the 
executor/executrix if the statements are not 
filed or filed incorrectly without the necessary 
supplemental filings.

 When a return is not filed such as an estate tax 
return or information return, there is no statute 
of limitations.

 The IRS position, as noted in the zero basis rule, 
is that without an information return, the 
inheritor, beneficiary, etc. will NOT HAVE ANY 
BASIS.
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Basis Information Reporting –
Estates – Problems 

 As one can see based upon our discussion, 
there are extreme complications that 
make compliance with the original filing 
deadline for the information returns very 
difficult and will probably require multiple 
supplemental information returns.

 These include but are not limited to:
1. Valuation of S corporation stock 

(although does not change due to death).
2. Valuation of distributions from a C 

corporation in anticipation or as a result 
of death. 

Basis Information Reporting –
Estates Problems – Continued 

3. Valuation of any property 
distributions from partnerships 
or settlement of partnership 
interest.

4. Various involvements with 
related entities including 
succession agreement actions 
resulting in settlements and/or 
distributions. 
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Basis Information Reporting –
Estates Problems – Continued 

 The difficulty is in obtaining the 
information that is needed from the 
related entities which is often not 
determinative until such 
distributions are made.

 Must always closely coordinate with 
legal counsel. 

Basis Information Reporting –
Estates – Continued 

 Thus, no basis for gain or loss, for depreciation, 
for gift purposes, etc. 

 The AICPA in its letter of comments on the 
proposed regulations has stated that the zero 
basis is a “punitive overreach not intended in the 
legislation.” 

 It is the belief of the AICPA that “supplemental 
form 706” estate tax return “be filed any time 
even if the statute of limitations has expired.”

 Yet, the rule of establishing basis in federal law 
by some action, particularly in the history of 
estate and gift tax law, has remained a bedrock 
of IRS enforcement. 
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Basis of Property Inherited Where 
There is No Estate Return or Formal 
Estate Exists – Not In Book

 The passage of the new code section 
and issuance of the proposed 
regulations regarding basis consistency 
has opened a “Pandora's box.”

 While the code section and proposed 
regulations have strict requirements for 
when an estate return is due or one is 
filed for other reasons, what is left 
silent is the issue of proving basis when 
there is no estate return due or formal 
estate. 

Basis of Property Inherited Where 
There is No Estate Return or Formal 
Estate Exists - Continued

 What the new code section and 
proposed regulations do is to awaken a 
“sleeping dog” when it comes to IRS 
enforcement.

 That is to now, the IRS has often had an 
informal truce with the taxpaying 
community in allowing the 
reconstruction of basis of inherited 
property, sometimes years old, by 
various means. 
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Basis of Property Inherited Where 
There is No Estate Return or Formal 
Estate Exists - Continued

 Even in some cases granting a liberal 
interpretation of basis including 
“estimated basis.”

 What happens now with the new code 
section and proposed regulations will be 
the IRS rethinking its approach and 
requiring an absolute proof of basis or 
else due to the passage of this law and 
its strict focus.

Basis of Property Inherited Where 
There is No Estate Return or Formal 
Estate Exists - Continued

The IRS has won several cases in 
recent years where the Tax Court 
has clearly stated that the IRS has 
the full authority to demand proof 
of basis and disallow it when the 

proof does not meet their 
standard. 
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The Impact on Our Profession –
Fiduciary Liability – Basis 
Consistency Rules

 The passage of this new code section and 
detailed requirements as explained in the 
regulations creates a much more expanded 
fiduciary duty by the practitioner in handling 
an estate. 

 The punitive nature of failure to adhere to the 
strict requirements creates a greater and more 
expansive focus on details regarding 
valuations, filing of forms, issuance of forms, 
relationship with beneficiaries, gathering of 
information from beneficiaries, closer 
identification of same, legal delays, procedural 
delays, etc. 

The Impact on Our Profession –
Fiduciary Liability – Basis 
Consistency Rules

 Also, the new code section and 
proposed regulations actually cause us 
to focus on establishing the basis of 
property inherited without an existing 
estate or return filed much earlier and 
become proactive when we learn of this 
situation involving a client at the time 
her or she inherits property. 
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The Impact on Our Profession –
Fiduciary Liability – Basis 

Consistency Rules

 The question is when a formal 
estate does not exist or an estate 
return is not filed, when do we 
obtain an appraisal?

 Outside or otherwise?

 What is the criteria?

 Bottom line: greater liability and 
foresight required.

Proposed Regulations –
Valuation Restrictions – Pgs. 644 

– 646 and Not In Book

 The issuance of these regulations was foretold 
by the IRS, almost, in a “warning” format last 
summer. 

 They were supposed to be out last September.

 The issuance of these regulations which 
effectively is placing a restriction on certain 
valuation issues is a first and is probably a 
preview of the future to come. 

 The effect of these restrictions is to REDUCE 
the valuation discounts and, thus, increase the 
value of the asset for gift and estate purposes.
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Proposed Regulations – Valuation 
Restrictions – Continued 

 The proposals go to the heart of section 2704 
which addresses special valuation issues.

 Why?

 The IRS has repeatedly lost numerous court 
cases on valuation issues for estate and gift 
planning purposes.

 There appears to be in Treasury a certain 
dislike of the advantages afforded to taxpayers 
utilizing valuation discounts with their overall 
view that such planning was abusive. 

Proposed Regulations – Valuation 
Restrictions – Continued 

 The strategy to use a family limited liability 
entity or a family limited partnership to hold 
such highly liquid assets as marketable 
securities which, in turn, are often transfer to 
trusts for the benefit of selected family heirs is 
a common, planning strategy. 

 In doing so, the transfers are subject to 
valuation discounts for the lack of 
marketability that range from 25 to 40% 
based upon the subjective concepts of lack of 
control and lack of marketability. 
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Proposed Regulations – Valuation 
Restrictions – Continued 

 Thus, the value of the transfer, gift, is 
substantially reduced resulting in a 
marked reduction of any gift and/or 
estate tax due. 

 In losing a number of court cases, the 
IRS has conceded that some form of a 
valuation discount should be allowed.

 Litigation in this area boils down to a 
battle of experts as to the applicability, 
amount, etc.

Proposed Regulations – Valuation 
Restrictions – Continued 

 These regulation effectively curtail, if not 
outright end, these market valuation discounts 
by implementing an extensive, restrictive 
criteria.

 They target shareholder or partnership 
agreements. 

 In doing so, they will increase the amount of 
gift and estate taxes.

 The regulations target family limited 
partnerships and limited liability companies 
that are controlled by a single family or by 
members of single family with a few outsiders 
in order to avoid the application of Section 
2704.
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Proposed Regulations – Valuation 
Restrictions – Continued 

 This is evidence by the very close 
and strict scrutiny placed on 
planning issues subject to 
valuation discounts. 

 Thus, the issuance of Proposed 
Regulations 163113-02.

 These proposed regulations are 
significant.

Proposed Regulations – 1631113-02
August 03, 2016 

 Applies to corporations, 
partnerships, limited liability 
companies, and all other entities 
that are business entities as 
defined by the code and related 
regulations.

 Applies to both domestic and 
foreign entities. 
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Proposed Regulations – 1631113-02
Continued 

 The proposed regulations address, 
specifically, restrictions on liquidations 
of interests.

 In reading the proposed regulations, 
one gets the sense of Treasury’s utter 
dislike for the court’s repeated 
interpretations of several cases that 
allow a valuation discount for these 
type of interests. 

Proposed Regulations – 1631113-02
Continued - NIB

 This is evidenced by the repeated 
statements by the IRS that they 
disagree with the court’s decisions. 

 To begin with, the regulations state that 
a transfer resulting in the restriction or 
elimination of any of the rights or 
powers associated with the transferred 
interest, which is termed the assignee 
interest, is treated as a lapse with the 
meaning of code section 2704. 
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Proposed Regulations – 1631113-02
Continued 

The proposed regulations narrows the 
exception to the definition of a lapse of 
a liquidation right for valuation discount 
purposes to transfers occurring three or 

more years before the transferor’s 
death that do not restrict or eliminate 

the rights associated with the 
ownership of the transferred interest. 

Proposed Regulations – 1631113-02
Continued

The exception, limiting applicable 
restrictions to limitations that are 

more restrictive than the 
limitations that would apply in the 

absence of the restriction under 
local law, are generally applicable 
to the entity, is now removed as a 
valuation discount factor by the 

proposed regulations. 
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Proposed Regulations – 1631113-02
Continued

The proposed regulations further cite 
modifications that are made to provide 

that an applicable restriction does 
include a restriction that is imposed 

under the terms of the governing 
instrument, as well as restrictions 
imposed by local law, regardless of 

whether the provision may be 
superseded by the governing document 
or by other means in determining the 
applicability of a valuation discount.

Proposed Regulations – 1631113-02
Continued

 The proposed regulations address 
a new class of restrictions which 
are designated as “disregarded 
restrictions.”

 These are serious changes that  
will eliminate or seriously reduce 
what is now a valuation discount 
factor. 
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Proposed Regulations – 1631113-02
Continued

 The restrictions defined by the proposed 
regulations will be applied to any 
family-controlled entity on a 
shareholder’s, partner’s, member’s, or 
other owner’s right to liquidate his or 
her interest in the entity.

 They will be disregarded if the 
restriction will lapse at any time after 
the transfer or

Proposed Regulations – 1631113-02
Continued

 If the transferor or the transferor 
and family members, regardless of 
interests held by non-family 
members, may remove or override 
the restrictions.

 Do you see what is happening 
here?
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Proposed Regulations – 1631113-02
Continued

 The proposed regulations define a 
disregarded restriction as:

1. One that limits the ability of the 
interest-holder to liquidate the 
interest and/or

2. Limits the liquidation proceeds to an 
amount that is less than minimum 
value which the proposed regulations 
define and/or 

Proposed Regulations – 1631113-02
Continued

3. Defers the payment of the 
liquidation proceeds for more 
than six months and/or

4. Permits the payment of the 
liquidation proceeds in any 
manner other than cash or 
property, other than certain 
notes. 
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Proposed Regulations – 1631113-02
Continued

Again, do you see the strategy of the 
IRS to eliminate valuation 

discounts on ownership interests 
that are currently based on lack 

of marketability due to 
restrictions?

Proposed Regulations – 1631113-02
Continued

 The proposed regulations contain the 
following criteria to determine 
whether a transferor or a family 
member has the power to remove a 
restriction , in the class of designated 
restrictions.

 Any interest in the entity held by a 
non-family member is disregarded if, 
at the time of the transfer, the 
interest:
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Proposed Regulations – 1631113-02
Continued

1. Has been held by such persons for less 
than three years and/or

2. Constitutes less than 10% of the value 
of all equity interests in the 
corporation or constitutes less than 
10% of the capital and profit interests 
in a business entity described in Reg. 
301.7701-2(a) other than a 
corporation and/or

Proposed Regulations – 1631113-02
Continued

3. When combined with the interests all 
other persons who are not members of 
the transferor’s family, constitutes less 
than 20 % of the value of all equity 
interests in the corporation or 
constitutes less than 20% of the 
capital and profit interest in a business 
entity described in Reg. 301.7701-2(a) 
other than a corporation and/or 
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Proposed Regulations – 1631113-02
Continued

4. Any such person, as the owner of 
the interest, does not have an 
enforceable right to receive in 
exchange for such interest, on no 
more than six months prior 
notice, the minimum value 
referred to in the definition of a 
disregarded restrictions.

Proposed Regulations – 1631113-02
Continued

 Finally, the relationships between 
charitable and marital deductions and 
the special valuation rules of Section 
2704 are addressed in the proposals. 

 The proposed regulations are written 
in such a manner as to make a broad 
sweep in that they are applicable to 
lapses of rights created after October 
8, 1990!
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Proposed Regulations – 1631113-02
Continued

 The proposed regulations will be 
effective on and after the date that 
they are published as final.

 The complexity and narrowness of the 
allowance for this market/restriction 
discount by the IRS effectively 
eliminates them in many cases. 

 Knowing the anti-valuation discount 
mentality of the IRS, it is doubtful that 
the proposed regulations will be 
changed in any material manner.

Proposed Regulations – 1631113-02
Continued

Get going now on your 
planning!!
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Charitable Contributions –
Trusts – Pgs. 602 & 603

Dieringer

The value of a charitable 
contribution of stock 

decreased because a trustee 
had substantial power over the 

stock. 

Lien Against Beneficiary’s Interest In 
Trust – Pgs. 642 & 643

Duckett

 Taxpayer was the beneficiary of an 
irrevocable trust established by the 
taxpayer’s deceased parent. 

 The trust provided for distributions of 
net income and principal of the trust at 
the discretion of the trustee for the 
beneficiary’s support and such expenses 
as medical, dental, education. 
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Lien Against Beneficiary’s Interest In 
Trust – Pgs. 642 & 643 - Continued

 The IRS sent a notice of levy to the 
executor of the decedent’s estate to 
recover the funds distributed to the 
trust to pay taxes owed by the 
beneficiary. 

 The beneficiary argued that the trust 
was characterized as a discretionary 
trust and federal lien could not attach to 
an interest in a discretionary trust. 

Lien Against Beneficiary’s Interest In 
Trust – Pgs. 642 & 643 - Continued

 The Court disagreed stated that based 
upon a reading of a Supreme Court 
decision that the meaning of the phrase 
“discretionary trust” had an uncertain 
meaning. 

 The Court stated that since the 
beneficiary had rights to control or 
enforce the distributions, the 
beneficiary had sufficient control over 
the trust corpus for the federal tax lien 
to attach. 

 My thoughts are….



11/3/2016

54

Incomplete Transfers To a 
Trust – Pgs. 643 & 644

Letter Ruling 2016-28-010

 An important ruling!

 This ruling dealt with a well 
planned grantor trust that was in 
the form of an irrevocable trust.

 As you know, transfers to an 
irrevocable trust are subject to the 
gift tax. 

Incomplete Transfers To a Trust –
Pgs. 643 & 644 - Continued

 The trust instrument gave 
extensive power and decision 
making to the trustees, etc.

 In this case, incomplete transfers 
of property to the irrevocable trust.

 Thus, the IRS ruled that since 
there was no complete transfer, 
there was no gift tax liability. 

 My thoughts are….
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LLC Planning Entity – Retained 
Interest – Pgs. 603 & 604

Estate of Holliday
 Taxpayer had transferred assets to a 

family LLC.
 However, she retained an interest in the 

property for her beneficial enjoyment.
 Because of this reason and that the 

estate could not prove a bona fide non-
tax reason for the formation and 
operation of the partnership , the assets 
transferred to the partnership were 
included in the estate.

LLC Planning Entity –
Continued – Pgs. 603 & 604

 Once again, a taxpayer ignored 
two hot points with the IRS:

1. Retained interests and

2. Lack of a bona fide non-tax 
reason.

 Poor planning?  

 Where was her advisors?
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Liability of Executor for Unpaid 
Estate Tax – Pg. 604

Singer
 The executor distributed funds to the beneficiaries 

before paying the estate tax. 
 These distributions rendered the estate insolvent 

according to the IRS.
 Based upon numerous past tax cases including a 

victory on the issue by the IRS at the Supreme Court 
this is not allowed.

 In all of the IRS victories, the executor or executrix 
was personally liable for the unpaid estate, gift, and 
even income taxes.

 So, the IRS assessed the unpaid estate tax liabilities 
against the executor. 

Liability of Executor for Unpaid 
Estate Tax – Continued – Pg. 604

 However, state law in this case 
entitled the estate to receive 
offsetting tax credits against the 
estate tax liability.

 These credits were based upon the 
amount of property received by the 
heirs.

 The Court, on the basis of this state 
law, reexamined the IRS position that 
the estate was insolvent and, thus, the 
executor was liable. 
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Liability of Executor for Unpaid 
Estate Tax – Continued – Pg. 604

 The Court found that in 
consideration of this state 
law/right and nonprobate 
assets, the estate was not 
insolvent. 

 Therefore, the executor was 
not liable. 

 Warning: Do not rely on this…


