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Learning Objectives – Pg. 125

 Elect portability of the deceased 

spousal unused exclusion (DSUE).

 Opt out of making the portability 

election. 

 Calculate the DSUE amount.

 Advise a client about when to make the 

portability election.

 Apply the basis consistency rules. 



Learning Objectives – Pg. 125 -

Continued

 Know when to file an information return 

to report basis and when a 

supplemental return is necessary. 

 Recognize various types of trusts and 

understand the purpose of the trusts.

 Understand how various types of trusts 

are taxed. 



Just In…….

Announcement – Treasury Department

The Treasury Department has announced 

that they are withdrawing the draconian and 

overreaching proposed regulations that 

would greatly reduce or eliminate valuation 

discounts involving the transfer of interests 

in closely-held business entities. 



Our Responsibilities as Practitioners

Not In The Book

 In a prior year, we had discussed the 

responsibilities that a practitioner has if 

he or she agrees to be a trustee or 

executor of an estate. 

 Also, we had discussed the questions and 

concerns that you should ask, consider, 

and incorporate into any acceptance of 

either role. 



Our Responsibilities as Practitioners

Not In The Book - Continued

 Needless to say, we have a strong fiduciary 

responsibility to comply, protect, and advocate 

for our clients and their families in these 

situations. 

 The topics that we are going to discuss and are 

presented in chapter 4 reflect the requirements, 

concerns, and thoughts that we should employ to 

fulfill that obligation. 

 At a minimum, we should advise the client and 

family of what we are going to discuss.



Our Responsibilities as Practitioners

Not In The Book - Continued

In fulfilling our fiduciary 

responsibility, we should, at a 

minimum, advise the client and 

family of what we are going to 

discuss as to their respective 

obligations.

In all instances, document, 

document, document…..



 The proposed tax reform bill, would repeal all 

estate and generation skipping taxes but would 

leave the gift taxes in place. 

 This leaves some big questions such as the 

existence of side legislation affecting gifts, 

inheritances, and trusts. 

 But what about estates?  Aside from criticism 

that some tax is needed, they currently 

generate about $65 billion per year.

 A trade off of a higher estate tax threshold for 

other provisions in the law?

The Future? – Main 

Provisions – Not In Book



 What is being proposed is that 

if estate taxes are eliminated, 

the decedents will pay income 

tax on the appreciated value of 

any property inherited at the 

time he or she takes 

possession of the property.

The Future? – Main Provisions –

Not In The Book - Continued



The Future? - Separate Proposals –

Not In Book  

Reduce the gift tax exemption to 

$1,000,000.

Portability would continue to be 

allowed.

The proposal would be effective for 

individuals dying and for transfers 

made after the end of the year in 

which the proposal is passed.



 As stated before, there are no measures 
that are being considered in the proposed 
main tax bill involving trusts. 

 Any change in the federal estate laws 
including a possible elimination will only 
increase the importance of trusts and trust 
planning. 

 There is a marked increase in the use of 
trusts for asset preservation for self and 
beneficiaries as well as to accomplish 
special objectives which I will discuss later. 

The Future? – Not In Book -

Continued



Electing Portability – Pg. 

126

 The text is an excellent reference work on this 

critical issue.

 What I am going to do is highlight sections of the 

text that are important with some thoughts on the 

subject.

 Taxpayers are allowed an exclusion for his or her 

estate before triggering the federal estate tax. 

 The amount of exclusion in 2016 and 2017 per 

person is $5,450,000 and $5,490,000 respectively. 



Electing Portability – Pg. 

126 - Continued

 Beginning after January 1, 2011, the 

surviving spouse is allowed to carryover 

the unused estate exclusion from the 

deceased spouse to his or her estate.

 However, to do so, the executor must 

timely file a form 706, estate tax return, 

even though one is not required because 

of the size of the taxable estate. 



Electing Portability – Pg. 

126 - Continued

 It is important to note that the estate tax 

return must be complete and correct in all 

aspects.

 When timely filing the estate tax return, 

the executor is automatically electing the 

portability exclusion. 

 The executor can opt out of the claiming 

the portability exclusion. 



Electing Portability – Pgs. 

126,127, & 128 - Continued

 To do so, he or she must check the box on 

Form 706, Part 6, Section A or 

 Simply, do not file the form 706

 Please note that the executor or a non-

appointed executor must make the 

election.

 A non-appointed executor is one who is 

has possession of the property in the 

estate and where no executor has been 

appointed. 



Electing Portability – Pgs. 

126,127, & 128 - Continued

 See examples 4.1 and 4.2 for an 

illustration of a non-appointed executor 

and a superseded election. 

 The planning pointer on page 128 

discusses that if no election is made then 

there is no means for the IRS to know that 

an election to not carry over the portability 

exemption exists.

 This can trigger a problem later. 



Electing Portability – Pg. 

129 - Continued

 The election must be made on a timely 

filed tax return.

 The IRS will not grant an extension to file 

the portability election for any estate that 

HAS to file a return (i.e., one that equals or 

exceeds the thresh hold for the filing 

requirements).

 There are instances where the taxpayer 

who does not have to file a return can 

request from the IRS an extension.





Electing Portability – Pg. 

129 - Continued

 All of the filing requirements, lack of 

communication with the tax filing public,  

general quandaries as to the meaning of 

the portability election, and should one file 

it has caused a great deal of confusion.  

 Thus, the IRS in an extraordinary move 

has released the following Revenue 

Procedure that provides relief:



Simplified Procedure for Obtaining 

Portability Election - Not In Book

Revenue Procedure 2017-34

 Issued and effective immediately.

 Provides extensive relief to those who have not 

filed a timely estate return to elect the required 

portability exemption. 

 Provides a simplified method to obtain an 

extension of time to elect the portability to 

decedents or estates that do not have a filing 

requirement for a period the last day of which is 

January 2, 2018 or the second anniversary of the 

decedent’s death. 



Simplified Procedure for Obtaining 

Portability Election- Not In Book -

Continued

 This allowance for a simplified 
method corrects the barring of the 
carryover of the portability exemption 
because many executors or advisors 
were not aware of the requirement to 
file an estate tax return to carryover 
the unused exemption. 

 The simplified method is available to 
an executor appointed or not of the 
estate of a decedent if:



Simplified Procedure for Obtaining 

Portability Election – Not In Book -

Continued

1. The decedent:

 Was survived by a spouse;

 Died after December 31, 2010 and

 Was a citizen of the United States on the date 
of death.

2. The executor is not required to file an estate 
tax return  under Section 6018 on the basis of 
the value of the gross estate and adjusted 
taxable gifts and without regard to the need to 
file for portability purposes.



Simplified Procedure for Obtaining 

Portability Election – Not In Book -

Continued

3. The executor did not file an estate tax 
return within the time that was prescribed 
for filing an estate tax return and

4. The executor must satisfy all of the 
requirements for filing for relief as 
required by this revenue procedure.

 This simplified method is NOT available 
to the estate of a decedent whose 
executor filed an estate tax return in a 
timely manner.



Simplified Procedure for Obtaining 

Portability Election – Not In Book -

Continued

 The reason for denial of the simplified method 
to a timely filed estate return is that the IRS 
holds that if a timely filed return was filed that 
the executor either already elected the 
portability exemption or elected out of it. 

 Please note that it is apparent if a timely filed 
return was filed and for whatever reason 
nothing was done about the portability 
exemption carryover you are barred from 
claiming it through this simplified method. 



Simplified Procedure for Obtaining 

Portability Election – Not In Book -

Continued

Requirements For Filing For Relief:

1. Must make a COMPLETE and PROPERLY 

prepared estate tax return (i.e., form 706) before 

the latter of January 2, 2018 or the second 

anniversary of the decedent’s date of death.

 The form 706 must be complete in all aspects 

and conform to the requirements of the code 

and related regulations. 

2. The top of the form 706 must include the 

statement “FILED PURSUANT TO REV. PROC. 

2017-34 TO ELECT PORTABILITY UNDER 

2010(c)(5)(A).”



Simplified Procedure for Obtaining 

Portability Election – Not In Book -

Continued

 If all of the previously stated qualifications and 

requirements are met then the estate will be considered to 

have timely filed the portability exemption and the 

deceased spousal unused exclusion amount or DSUE is 

now available for the surviving spouse’s estate upon his 

or her death.

 However!!  If it is subsequently determined that the 

executor was originally required to file an estate tax return 

based upon the value of the gross estate including taking 

into account the value of any taxable gifts, the grant of an 

extension under this revenue procedure is deemed null 

and void ad initio. 



Should I File The Portability Election 

and Why? – Not In Book

 Filing the portability election by 

preparing a form 706 with its 

related cost is dependent upon 

the following factors:

1. What is the potential size and 

probability of the surviving 

spouse having an estate?



Should I File The Portability Election 

and Why? – Not In Book - Continued

This question is the first one and the 

most analytical.

Does the surviving spouse have a 

substantial estate close to the 

threshold amount?

Will he or she engage in estate 

planning to reduce that potential 

estate amount?



Should I File The Portability Election 

and Why? – Not In Book - Continued

Do you have sufficient 

communication with the 

surviving spouse including the 

other potential heirs to make this 

judgement and determine the 

size of the potential estate?

Are they cooperative?



Should I File The Portability Election 

and Why? – Not In Book - Continued

2. Is the surviving spouse a non-US 

citizen?

If the surviving spouse was not an 

US citizen at the time of the 

decedent’s death, then he or she 

cannot receive a portability exclusion 

from the decedent’s estate. 



Should I File The Portability Election 

and Why? – Not In Book - Continued

3. Can you gather all of the information, 

obtain the cooperation of the surviving 

spouse and family, identify the assets 

attributable to the decedent, have the 

ability to determine their value, and feel 

confident that you can file a complete 

and totally accurate return?

Remember the estate return must be 

totally accurate and complete!



Should I File The Portability Election 

and Why? – Not In Book - Continued

One of the most difficult points to 

understand is that even though the form 

706 is not required for other reasons, it is 

required for the claiming of the portability 

exemption.

 It must be complete and the value of ALL 

assets attributable to the estate must be 

included in full. 



Should I File The Portability Election 

and Why? – Not In Book - Continued

Pg. 130 details the following where  

specific values are NOT required:

1. Marital deduction property.

2. Charitable deduction property.

The tax return must still report the 

description, ownership, and/or beneficiary 

of such property and all other information 

necessary to establish the right of the 

estate to the deduction. 



Should I File The Portability Election 

and Why? – Not In Book - Continued

Bottom Line

When the surviving spouse has 

substantial assets or it appears that he or 

she will, make the election.

However, if you cannot make the election, 

make certain that you have accomplished 

your fiduciary responsibility by raising the 

subject with the heirs and document, 

based on the previous questions, why you 

cannot or will not make the election.



Basis Consistency – Pgs. 

138 -142

 We covered this issue in-depth in the 2016 

session so what I am going to do is cover 

just a few of the highlights and issues that 

we must know.

 To begin with, this is yet another serious 

requirement placed upon the executors of 

an estate and the practitioner in addition 

to the decisions that we had just 

discussed. 



Basis Consistency –

Reason Why – Not In Book

 The basis consistency rules were 

implemented to fulfill a desire that the IRS 

has long had. 

 The implementation of these rules were 

part of the Surface Transportation 

Veterans Health Care Choice Improvement 

Act of 2015.

 Treasury and the IRS promised that 

implementing these rules would raise 

$1.54 billion over the next 10 years.



Basis Consistency – Pg. 139

 Pg. 139 lists seven definitions of property 

acquired from a decedent. 

 This is an excellent definitive guide. 

 An excellent point, that cannot be stated 

enough, is that any amounts transferred 

into a REVOCABLE trust are included in 

the decedent’s estate. 

 A revocable trust is, in a sense, an alter 

ego.



Basis Consistency Rules –

Pg. 140

 The basis of any property that is acquired 

from a decedent must be consistent with 

the estate tax return. 

 The basis of the property may not exceed 

the value of that property as finally 

determined for federal estate tax 

purposes.

 There is a list of three definitions that 

define final value on page 140.



Basis Consistency Rules –

Pg. 141

 The executor of an estate or other person 

who is required to file an estate tax return 

must file a Form 8971; Information 

Regarding Beneficiaries Acquiring 

Property From a Decedent.

 This information return must be filed with 

the IRS and furnished to the beneficiary 

on the earlier of:



Basis Consistency Rules –

Pg. 141

1. The date that is 30 days after the date on 

which the return was required to be filed 

including extensions or

2. The date that is 30 days after the date the 

return is filed. 

3. One exception is listed on page 141.

List of property that does not have to be 

included on the form 8971 is on page 141 

and let us review that list. 



Basis Consistency Rules –

Pgs. 141-142

Other Requirements:

1. If there is any subsequent adjustment to 

the valuation information that causes the 

reported information to be incorrect or 

incomplete, the responsible person must 

file and furnish to the beneficiaries a 

supplemental information return.

2. All beneficiaries are to receive the 

information return. 



Basis Consistency Rules –

Pg. 142

3. If the beneficiary is a trust or another estate, the 

executor must furnish the beneficiary’s 

statement to the trustee or executor of the trust 

or estate.

4. If the beneficiary is a business entity, the 

statement must be furnished to that entity. 

5. The executor must use reasonable due diligence 

to identify and locate all beneficiaries which 

means….



Basis Consistency Rules –

Continued - Pg. 142

Please note the discussion of the 

steps that an executor must use to 

locate the beneficiaries including the 

filing of supplemental returns on 

page 142 in the last paragraph.

In performing your tasks as an 

executor, document, document, 

document….!



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Not In Book 

 The passage of the new code section and 
issuance of the regulations regarding 
basis consistency has opened a 
“Pandora's box.”

 While the code section and proposed 
regulations have strict requirements for 
when an estate return is due or one is filed 
for other reasons, what is left silent is the 
issue of proving basis when there is no 
estate return due or formal estate. 



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

 What the new code section and basis 
regulations do is to awaken a “sleeping 
dog” when it comes to IRS enforcement.

 What happens now with the new code 
section and related regulations will be the 
IRS rethinking its approach to verification 
of basis and require an absolute proof of 
basis and the support of the methodology 
to determine it. 



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

 Therefore, it is imperative, even when there 
is no formal estate, that a valuation be 
obtained on all assets in the estate as of the 
death of the decedent. 

 Especially, tangible personal property such 
as equipment, heavy use vehicles, etc. that 
are subject to depreciation.

 It is also imperative to obtain a valuation of 
real property for future verification in a sale 
or exchange as part of your professional 
advice.



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

 Please note that the IRS is a stickler on 
contemporaneous documentation and such 
valuations obtained at the time of the death 
hold far more credibility and legal validity then 
obtaining one at the time of an audit.

 The courts have reinforced this attitude by 
often ruling very harshly on the credibility of 
post event reconstructions of supporting 
evidence. 

 The type of valuation should be a formal one 
with an individual/firm that has established 
credentials. 



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

 Such requirements are explained in the 

regulations supporting Section 170 regarding 

valuation of donated property.

 The IRS is increasingly scrutinizing valuations as 

to whether the individual/firm providing the 

valuation is professionally qualified and signs the 

valuation with his or her stated qualifications. 

 If the IRS rejects the submitted valuation as to its 

contents, methodology, etc., they must at the 

Appeals level provide their own separate 

valuation done by an IRS engineer, economist, or 

outside appraiser. 



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

This should be brought up at the 
examination level as many examiners 
need to be reminded of this requirement.

For the IRS to obtain their own valuation is 
time consuming and can be costly to 
them.

 It is very rarely done.

Thus, it is important to do the valuation 
right the first time as the burden shifts to 
the IRS with the previously stated 
requirements placed upon them.



Basis of Property Inherited Where There is 

No Estate Return or Formal Estate Exists –

Continued – Not In Book

Unfortunately, any legal opinion as to 

the value, unless, the provider is a 

qualified appraiser does not carry 

any weight with the IRS even if it was 

successfully used in a probate 

matter.  

Let us discuss some recent cases…



Trusts – Not In Book

The purposes for discussing trusts, again, 

as we have in prior years are:

1. We are filing more returns and need to 

know the differences in the type of trusts 

and reasons for having them. 

2. Answer our client’s questions who are 

increasingly asking about the use and 

purpose of trusts. 



Trusts – Not In Book -

Continued

3. Assist our clients in planning for the 

present and future with their financial,  

life goals, and perspective.

4. Advise our clients as to what type of 

trusts to consider and which ones to 

avoid from a financial, operational 

complexity, and tax viewpoint. 

Please note that we can advise a client on 

what a trust is, type of trusts, our 

opinions, and structuring as long as….  



Trusts – Not In Book -

Continued

However, in meeting our fiduciary legal and 

ethical duty we must advise the client to 

consult an attorney:

1. To discuss what we have told them, 

additional thoughts on reasons for a 

trust, operation of the trust, and the legal 

ramifications of a trust.

Two opinions are better than one…



Trusts – Not In Book -

Continued

Help the client select an attorney.

One that is not eaten up with his or her 

ego and, thus, works as a team, 

communicates, performs the work on a 

timely basis, and specializes in at all 

possible in trusts and estates. 

2. To prepare ALL documents, including but 

not limited to, the trust instruments, 

agreements, etc.



Trusts – Not In Book -

Continued

Unless you are an attorney, never but 

never prepare such documents. 

This is not only illegal but, in reality, 

a form of malpractice.



Simple vs. Complex Trust –

Pg. 143

 A simple trust is a non-grantor trust that 

meets the following requirements:

1. The trust instrument requires that all 

income be distributed currently and 

2. The trust instrument does not provide 

that any amounts are to be paid, 

permanently set aside, or used for 

charitable purposes and



Simple vs. Complex Trust –

Pg. 143 - Continued

3. The trust does not distribute amounts 

allocated to the trust corpus (i.e. 

principal of the trust).

All trusts that do not meet the three prior 

requirements are complex trusts. 

However, let us talk about selecting the 

simple vs. complex trust when filing a tax 

return… 



Revocable and Grantor 

Trusts – Pgs. 143 & 144

A revocable trust is a grantor trust.

This is because the grantor has the power 

to revoke the trust and revert the title to 

the trust assets as many times as he or 

she wishes. 

 Irrevocable trusts are just that and income 

is almost always taxed at the trust level.

As a general rule, a trust must file form 

1041 when it has $600 or more in gross 

income or has a nonresident beneficiary. 



Revocable and Grantor 

Trusts – Pg. 144

 A grantor trust is not required to file a form 1041 

and, in such cases, the grantor reports all of the 

income on his or her form 1040.

 A husband and wife is treated as one grantor if 

the trust was created by both of them and

 The husband and wife file their income tax 

returns jointly for the tax year they elect to report 

the income from the trust. 

 See the rules on page 144 under two options that 

allow the trustee to determine how to report the 

income.



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book

 Trusts and estates do not receive a standard 
deduction.

 Depending on the trust or estate, a basic 
exemption of $100, $300, or $600 is allowed. 

 Trusts have a much higher tax rate due to the 
compression of tax brackets such as the fact that 
the 39.6% rate is reached at only $12,500 of 
taxable income in 2017.

 One must be careful in determining whether the 
income should flow through as in a simple trust 
or reported and taxed as a complex trust. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

 Regarding this decision, taxation of the 
income as a simple or a complex trust, a 
simple trust is one that requires all income 
to be distributed currently, is not allowed 
a deduction for charitable contributions, 
and is not required to make distributions 
allocable from the corpus.

 Once again, a complex trust is any trust 
that does not meet these conditions. 

 The trust instrument governs. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

 To the extent it is legally possible and does not impair 
the objectives and/or operation of the trust, the trust 
instrument should be liberally designed to avoid at least 
one of the requirements of the simple trust definition.

 If the agreement is silent, state law applies which will 
determine the tax implications. 

 This will allow tax planning via the high tax rates of a 
complex trust and my thoughts are…

 Trusts and estates are allowed a deduction for trust 
income distributed to the beneficiaries based on the 
actual distributable amount, distributable net income, 
and net accounting income based upon fiduciary 
accounting. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

 Complex trusts and estates do not have a 
limitation on charitable contributions.

 In fact, several years ago, the Tax Court 
ruled that an estate may make deductible 
charitable contributions to foreign 
charities which is not permitted to anyone 
else under Section 170.

Why such a variance?  Section 170 was 
written for income tax purposes while the 
estate tax is an excise tax. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

 The net investment income tax applies to 
trusts and estates at a much lower threshold 
($12,500) than individuals with exceptions for 
certain type of trusts.

 If the net investment income tax continues to 
exist, this is an area for potential abuse which 
will draw the IRS back into the examination of 
trusts. 

 Be careful of schemes to create these type of 
exempt trusts to shelter investment income 
such as interest, dividends, etc. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

 The top rate of 20% on capital gain income 
is reached much earlier than with 
individuals when the trust’s taxable 
income reaches $12,500 or the 39.6% rate 
level.

 Grantor trusts offer tax advantages not 
afforded to non-grantor trusts and, with a 
higher estate tax exemption, can be very 
desirable for tax purposes. 

 These tax advantages are:



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

1. If the grantor trust is owned by a US citizen, it is 

eligible to be an S corporation shareholder.

2. Lower tax rates than application of the income 

tax at the trust level as discussed earlier.

3. Key provision: a grantor trust can have the gain 

on a sale of personal residence subject to the 

homeowner’s exclusion of Section 121.

 Note: this exclusion is not available to residence 

in any other form of a trust such as an 

irrevocable one. 



A Review of the Basic Rules of 

Taxation of a Trust – Not In Book -

Continued

• A qualified Subchapter S Trust is treated as 
a grantor trust and qualified to be a 
shareholder of an S corporation. 

• Reference to page 151.

 These trusts are quite popular and very 
technical in their construction and 
operation.

 The client must create and operate the trust 
in a perfect manner as these type of trusts 
are a popular target for the IRS audits and 
disqualification with disastrous results.



A Review of the Basic Rules of 

Taxation of a Trust- Not In Book -

Continued

• An irrevocable trust is treated as a 

separate taxpayer with no 

interrelationship with the grantor.

• It does not allow for any tax planning of a 

material nature.

• It does provide for a higher level of 

protection against IRS liens and claims. 



Separate Trust Information 

– Pgs. 145 - 149

 The following trusts are 

discussed:

1. Qualified Revocable Trusts.

2. Credit Shelter Trusts.

3. QTIP Marital Trusts.

4. Grantor Retained Annuity 

Trusts.



Separate Trust Information 

– Pgs. 145 – 149 - Continued

5. Charitable Remainder Trusts.

6. Dynasty Trusts.

7. Irrevocable Life Insurance Trusts. 

8. Supplemental Needs Trust

 Is an irrevocable trust used to plan for a 

beneficiary with disabilities.

 Has great benefits.

 Can be self settled by the assets of a beneficiary 

or 



Separate Trust Information 

– Pg. 149 - Continued

Funded by a third party.

 If self-settled (funded by assets of the 

beneficiary) any Medicaid paid on his or 

her behalf is recouped upon the 

beneficiary’s death with the remaining 

assets in the trust. 

 If funded by a third party, there is no 

payback provision and the assets can be 

left to a designated heir. 



Separate Trust Information 

– Pg. 149 - Continued

 Can be used for a wide range of expenses. 

 Is a good planning trust but one needs an 

attorney that specializes in such trusts to create 

the trust and related documents due to the 

delicate interaction of Medicaid, supplemental 

social security income, taxes, and governing 

state laws. 

 Has advantages over the ABLE  (the Achieving a 

Better Life Experience) accounts. 



Asset Protection Trusts 

(Spendthrift Trust) – Pg. 150

 This trust is growing in popularity. 

 Its purpose is to protect assets set 

aside or left to a person that the 

grantor determines is “financially 

challenged.”

 This trust is generally irrevocable 

and the funding is subject to the 

filing of a gift tax return. 



Asset Protection Trusts ( 

Spendthrift Trust) – Pg. 150

 The assets of the trust are protected 

from creditors and other claims. 

 The assets are not included in the 

gross estate of the grantor or 

beneficiary.

 The trust may be a grantor or non-

grantor one. 



Asset Protection Trusts ( 

Spendthrift Trust) – Pg. 150

 The trust instrument is governing 

and must be very detailed as to the 

provisions of the trust, powers of the 

trustee, and related provisions.

 This trust has many non-tax 

advantages but must be created by 

an attorney experienced in such 

matters. 



Abusive Trusts – Pg. 150

 See the practitioner note on page 150.

 What is important is that trust arrangements 

designed to avoid taxation of income in total are 

generally abusive. 

 Simply put, one cannot retain control of assets, 

income, etc. and avoid the payment of all income 

taxes.

 Often these type of trusts are advocated by 

promoters, tax protestors, and the like.

 These trusts are legally very, very, risky and at 

the top of the IRS’s audit list.  



Comparative Types of 

Trusts

 Figure 4.3 contains a 

comparative list of the types 

of trusts. 



Questions?


