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Announced Areas of Enforcement And Related Issues – Latest 
Developments – Not In Book



Just In… Individual 
Insurance Requirement

ACA information Center for Tax Professionals
 Without making an announcement but merely 

updating it web page, the IRS has made a major 
announcement regarding the individual mandate 
to have health insurance. 

 The IRS has announced that they will not accept 
and, thus, reject all e-file returns where the 
taxpayer has not indicated if they have health 
insurance, reported an exemption, or did not 
compute the shared responsibility payment. 



Just In… Individual Insurance 
Requirement - Continued

Paper returns filed that do not 
indicate if the taxpayers have health 
insurance, have an exemption, or do 
not compute the shared 
responsibility payment will be 
suspended pending the receipt of 
additional information.
In the above case, any refund will be 

delayed.



IRS Advice Is Not 
Authoritative – Not In Book

Memorandum to Field Examiners – 6-10-17
 IRS has been emphasizing that the public 

should use its website for information 
regarding questions that they may have 
rather than use their telephone service. 

However, they have now issued a 
memorandum to their examiners 
disavowing any reliance on the 
information provided including their 
frequency answered questions for 
common tax issues. 



IRS Advice Is Not Authoritative 
– Not In Book - Continued

 The IRS told its examiners “that the purpose of 
the memorandum is to issue guidance to remind 
examiners that frequently asked questions 
(FAQs) and other items posted on IRS.gov that 
have not been published in the Internal Revenue 
Bulletin are not legal authority.”

 Furthermore, “the FAQs and other items should 
not be used to sustain a position unless the items 
(e.g., FAQs) explicitly indicate otherwise or the 
IRS indicates otherwise by a press release or by 
notice or announcement published in the 
Bulletin.” 

 Only the IRS Bulletins are considered 
authoritative.



New Phone Scam Involving 
– Not In Book

IRS Announcement
 Yet, a new variation of the scam to invoke the IRS 

as a threat to defraud individuals.
 The latest scam is that a fraudster claims to 

represent the IRS and contacts an individual. 
 The fraudster claims that two or more certified 

letters were sent to him or her but were returned 
undeliverable.

 The targeted individual is then threatened that is 
he or she does not pay with a prepaid debit card 
they will be arrested.



New Phone Scam Involving 
– Not In Book - Continued 

 The uniqueness of this new twist on the ongoing 
“arrest” scheme is that the prepaid card is linked 
to the Electronic Federal Tax Payment System 
(EFTPS).

 The target is warned not to contact their tax 
preparer, an attorney, or the local IRS office until 
after the tax payment is made. 

 Yet, it is estimated that overall approximately $50 
million or more has been paid in the past to these 
fraudsters from individuals falling for the various 
threat scenarios.  



New Phone Scam Involving 
– Not In Book - Continued 

 As we all should know the IRS never uses these 
methods and payments and never contacts the 
taxpayer to pay over the telephone. 

 My concern is the emergence of phony mail to a 
target so be very careful.

 Often these letters appear very real including use 
of the IRS logo, badge numbers, etc. 

 So an extra ounce of caution to verify the source 
of the letter is urged.  



New Phone Scam – Part II 

IRS Announcement
 The scam works this way.
 The fraudster impersonates an actual cloud 

based storage provider and sends an e-mail to a 
practitioner.

 The e-mail seeks to trick the practitioner into 
providing the password  and username to his or 
her e-mail. 

 Then, the fraudster contacts the practitioner’s 
clients with an e-mail. 



New Phone Scam – Part II -
Continued 

 It asks the client to e-mail or fax the form back 
with an e-mail address and fax number very 
similar to the practitioner’s!

 The e-mails to the client are marked “Urgent 
Information!” or some similar emergency 
identification. 

 If the form is completed and sent back by the 
client then fraudster impersonates the client and 
contacts the insurance company to make a 
withdrawal from the client’s account. 



New Phone Scam – Part II -
Continued 

 The fraudsters target life and annuity insurance 
accounts. 

 One way to prevent this from happening is to 
utilize a Chrome extension called Scam Block 
Plus.

 The Scam Block Plus goes a long way to 
preventing private information and detects e-
ma9ils that appear to be from certified addresses 
but are not.

 The extension is free to private users. 



IRS Matching of Documents 
– Not In Book

TIGTA Report
The IRS’s automated system in matching 
third party documents sends out only 5 
million notices seeking explanation or 
adjustment. 
It is estimated that in reality these notices 
are only ones that are determined to be 
significant. 



IRS Matching of Documents 
– Not In Book - Continued

 It is estimated that there are approximately 
25 million mismatches a year and the IRS 
ignores the difference between the larger 
25 million and the 5 million for which it 
contacts taxpayers.

After this report and with the IRS 
continuing to automate its matching and 
audit process, one can expect an increase 
in the infamous CP 2000 notices. 



IRS Matching of Documents –
Here Come the Form 1099-K 

Audits Again!

TIGTA Report
 In a report entitled “ The Internal Revenue 

Service Is Underutilizing Form 1099-K 
Data to Identify Tax Returns for Audit” 
issued on September 29, 2017, the office 
of the Treasury Inspector General For Tax 
Administration stated that the program to 
audit taxpayers utilizing the forms 1099-K 
issued by third party payment processors 
is very successful.



IRS Matching of Documents –
Here Come the Form 1099-K 
Audits Again! - Continued

TIGTA reviewed a sample of tax returns 
with at least one form 1099-K filed 
regarding the recipient taxpayer.  

 In reviewing this sample, they found 
20,881 instances in which the taxpayer’s 
gross receipts were LESS than $10,000 of 
the total amounts of the forms 1099-K and 
for which they found no indication that 
these taxpayers were audited.



IRS Matching of Documents –
Here Come the Form 1099-K 
Audits Again! - Continued

 TIGTA “recommended” that the IRS consider 
implementing a project using the form 1099-K 
data to identify certain types of tax returns that 
should be audited. 

 The IRS has had this audit project before…
 Furthermore, it was “recommended” that the IRS 

explain why returns with material discrepancies 
between the amount of gross receipts and the 
total amount identified on the forms 1099-K were 
not audited. 



IRS Matching of Documents –
Here Come the Form 1099-K 
Audits Again! - Continued

The IRS agreed with TIGTA and said they 
would take action.

You know what this means….
 It should be noted that the IRS did 

disagree with TIGTA by stating that of the 
20,881 returns cited by TIGTA, they had 
identified by additional information why 
these audits were not selected due to a 
lack of productivity. 

However,……..



Correspondence Audits 
Online – Not In Book

IRS Announcement
The IRS has started a pilot program where 
taxpayers and their representatives under a 
correspondence type audit can 
communicate with the IRS online.
The online communication will allow for 
responding to information document 
requests, sending documents via a post, 
etc. 



Correspondence Audits Online –
Continued – Not In Book

The program, which had started in May, 
initially has asked 8,000 taxpayer under 
correspondence audit for issue involving 
itemized deduction to participate. 

Be very careful about verifying this 
participation as it could eventually be 
used by scammers to obtain confidential 
information and its overall effectiveness 
as an audit resolution could be suspect. 



Returns Claiming Credits –
Not In Book

TIGTA Report
The Office of Treasury Inspector General for Tax 
Administration issued a report critical of the IRS.
Despite massive pressure, an increased 
crackdown on taxpayers and preparers, as well as 
legislative  support through the PATH Act, the IRS 
still made $152 million in improper refunds in a 
study involving  a limited number of taxpayers 
claiming these high profile credits. 
The high profile credits that were subject to the 
improper refunds are:



Returns Claiming Credits –
Continued – Not In Book

1. Earned Income Tax Credit.
2. Child Tax Credit.
3. Additional Child Tax Credit.
4. American Opportunity Credit. 
 The IRS failed to implement the system to 

process the forms 1099-MISC now required to be 
filed earlier in order to compare that information 
to taxpayers claiming the above credits.

 The IRS failed to enforce in 15,744 cases the 
disallowance of claims where the taxpayer 
identification number was issued after the claim 
was filed. 



Returns Claiming Credits –
Continued – Not In Book

 What the IRS is going to do in response to this 
latest criticism is:

1. Go back and “review” the 15,744 tax returns filed 
and disallow the previously allowed credits and 
make assessments for the resulting previously 
allowed refunds.

2. Examine ways that income discrepancies affect 
the allowance and proceed with disallowance 
with the EIC and ACTC.

3. Step up efforts to match forms 1099 MISC to 
income claimed for purposes of disallowance of 
credits. 



Returns Claiming Credits –
Continued – Not In Book

 How bad is the situation?
 The Office of the Treasury Inspector General for 

Tax Administration estimated that the IRS overall 
made improper refunds of earned income tax 
credits in 24% of the cases for a total cost to the 
Treasury of $16.8 billion in fiscal year 2016 
despite a much more rigorous enforcement 
program.  

 The problem lies in that lack of resources that the 
IRS is experiencing due to years of budget cuts to 
enforce this highly fraudulent program. 



Returns Claiming Credits –
Continued – Not In Book

What does this mean to us in 
terms of inquiries and 
enforcement?
Once again, greater scrutiny and 

be prepared for documentation 
of all our actions beyond the due 
diligence worksheet.



IRS Practitioner Notifications 
About Returns With Claimed 

Credits

 In pursuance of the IRS’s continued 
monitoring of the earned income credit, 
child and additional child tax credit, and 
American Opportunity Tax Credit, letters 
are being sent to certain practitioners. 

 The purpose of these letters, according to 
the IRS is to see if the quality of the 
returns by these practitioners will improve  
in the upcoming filing season.



IRS Practitioner Notifications About 
Returns With Claimed Credits -

Continued

 You should know what this means….
Letters Being Sent Are:

1. Letter 5025 – You may not have met your EITC 
due diligence requirements on returns with 
questionable children and self-employment 
income.

2. Letter 5025-A – You may not have met your due 
diligence requirement on returns claiming the 
American Opportunity Tax Credit.



IRS Practitioner Notifications About 
Returns With Claimed Credits -

Continued

3. Letter 5025-B – You may not have met your due 
diligence requirements on returns claiming Child 
Tax Credit and Additional Child Tax Credit. 

4. Letter 5025-E – You may not have met your EITC 
due diligence requirements on a high number of 
returns claiming EITC.

5. Letter 5025-H – You may not have met your EITC 
due diligence requirements on returns reporting 
income received as a household employee. 



Earned Income Credit – Home 
Workers – Not In Book

 The IRS is now scrutinizing the tax returns 
of home workers such maids, caregivers, 
nannies, gardeners, etc. for the improper 
claiming of the credit.

 The returns that are targeted are ones 
where the home worker did not receive a 
form W-2 from their employer. 



Earned Income Credit – Home 
Workers – Continued – Not In 

Book

 The IRS is sending letters to 
preparers in which they remind the 
individual of the due diligence rules 
and state that the IRS will monitor 
the preparer’s future returns. 
 No penalties, etc. are assessed in 

these letters but there is the inherent 
warning that an audit could occur. 



Earned Income Credit – Inflation of 
Income – Not In Book

IRS Announcement – Dirty Dozen
This scheme was detected by the IRS two 
years ago and now is on top of their 
vigorous enforcement against false earned 
income credit claims. 
Going back to a ruling by the IRS in the 
mid-50s, a taxpayer may not create and 
report income that did not exist or failed to 
claim deductions to obtain a tax benefit. 



Earned Income Credit – Inflation of 
Income – Continued – Not In Book

 The scheme, which is a common one, is where 
the taxpayer claims to have income that he or she 
has not earned which results in an earned income 
credit greater than the self-employment tax or 
possible income tax that is generated by 
reporting the created income. 

 The IRS is looking for cases involving taxpayer’s 
claiming the earned income credit based upon 
phony forms 1099-MISC or just stating that they 
had income from activities such a sale of scrap 
where no form is issued. 



Earned Income Credit – Inflation of 
Income – Continued – Not In Book

As practitioners we must be keen 
with our senses as to what a client is 
representing to us as income not 
represented by a form 1099 MISC or 
income from a suspicious looking 
document. 
This is where a good engagement 

and representation letter comes into 
play. 



Earned Income Credit – Inflation of 
Income – Continued – Not In Book

An example of the enforcement of a 
prohibition of creating income, 
reclassifying income, or failing to claim 
deductions to obtain a tax benefit has 
appeared in a recent case. 

 In Berry, the taxpayer improperly treated 
the one time sale of tools as self-
employment income, paid the self-
employment tax, and claimed the earned 
income tax credit. 



Earned Income Credit – Inflation of 
Income – Continued – Not In Book

The IRS in attributing the prohibition 
to the claiming of the earned income 
credit  from non-earned income took 
the position that the one time sale 
was not self-employed earnings but 
capital gains and that the earned 
income tax credit was not allowed.
The Tax Court agreed.



Advance Premium Credits –
Regardless of Amount – Not In 

Book

 The Internal Revenue Service continues to 
closely examine the claiming of the 
advanced premium tax credit. 

 A common situation is where the taxpayer 
claims the credit based upon his or her 
projected income and, then, some 
unforeseen event such as a lump-sum 
payment, etc. occurs causing the credit to 
be disallowed. 



Advance Premium Credits –
Regardless of Amount – Continued –

Not In Book

 Again and again, practitioners have raised the 
question that when the taxpayer has an 
unforeseen change of events out of his or her 
control that cause an increase in taxable income, 
change of filing status, etc. can the event be a 
mitigation of the recapture of the credit. 

 The IRS’s position is that there are no mitigations 
and the recapture of the credit is solely based 
upon the  modified adjusted gross income.

 The following recent case illustrates this position.



Advance Premium Credits –
Regardless of Amount – Continued –

Not In Book

McGuire
The taxpayers claimed the advanced health 
premium tax credit through the Exchange based 
upon their income at the time they applied and were 
accepted for their health insurance.
Subsequently, the spouse obtained a job and 
notified the health insurance exchange of the 
increase in income. 
The exchange did not process the notification and 
did not modify the advanced credit. 



Advance Premium Credits –
Regardless of Amount – Continued –

Not In Book

 When the taxpayers filed their tax return, their 
modified adjusted gross income resulting from 
the spouse’s income exceeded the amount 
qualifying for the credit and it was recaptured in 
total.

 Accordingly, the IRS sustained the recapture and 
the taxpayers disagreed.

 They argued that the recapture of the credit was 
triggered by the error committed by the exchange 
and, thus, was out of their control. 



Advance Premium Credits –
Regardless of Amount – Continued –

Not In Book

Therefore, they should not have 
to repay it.
The Court disagreed and found 

in favor of the IRS.
What this means is……



IRS Reduces Efforts In Pursuing 
Delinquent Taxpayers

TIGTA Report
 In a shocking report, the Office of the 

Treasury Inspector General for Tax 
Administration discovered that the IRS 
has been curtailing its Automated 
Substitute for Return Program due to the 
lack of resources.

 IRS agreed to several of TIGTA’s 
recommendations but not to the curtailing 
of the program due to “resource 
constraints.”



Matching of W-2G and Individual 
Returns – Not In Book

The Internal Revenue Service has 
implemented a fully automated program 
that matches form W-2G information 
returns with individual returns for failure 
to report earnings. 

The program targets amount reported with 
related deductions including the 
deduction of losses against adjusted 
gross income instead of a schedule A 
deduction by casual gamblers.



Frivolous Tax Arguments –
Not In Book

IRS Announcement – Dirty Dozen
Once again, self styled promoters are 
holding seminars, lectures, on-line websites, 
etc. telling taxpayers that the federal income 
tax is unconstitutional, was not properly 
adopted by some states, religious or moral 
grounds, etc. and that they are not legally 
liable for paying income taxes.
These crazy arguments have been around 
for years.  



Frivolous Tax Arguments –
Continued – Not In Book

 These schemes have been around for decades 
and are, once again, making a resurgence. 

 Again and again, the courts including the 
Supreme Court have dismissed these arguments 
as outlandish and having no merit. 

 Tax returns filed with these arguments are on the 
very top of the IRS enforcement program as a 
priority at all costs. 

 The penalties are severe and do not get your 
name tied with this nonsense or you, too, will be 
“marked.”



Charitable Contributions –
Not In Books

IRS Announcement – Dirty Dozen

The IRS has announced that they 
are scrutinizing all tax returns for 
what they termed were “inflated 

charitable contributions.”



Non-Cash Contributions –
Not In Book

In light of past criticism of the failure 
of the IRS to verify non-cash 
charitable contributions and failure 
to verify the attachment of the form 
8283 ( Noncash Charitable 
Contributions), the IRS is targeting 
tax returns without a form 8283, and 
large deductions on these forms.



Little or No Adjusted 
Income – Not In Book

 These type of returns continued to 
be flagged for potential audits. 
 Each return will be scrutinize for its 

merits but remain a prime target.
 In 2016, the IRS conducted audits on 

3.26% of the returns in this category 
which is a relatively high amount. 



Foreign Tax Credits – Not In 
Book

 The IRS is currently matching 
taxpayers who claimed a credit for 
foreign taxes paid and when the 
taxpayer receives a refund of the 
foreign taxes.
 The IRS is receiving this information 

in accordance with information 
sharing agreements with foreign 
countries. 
 Such refunds are taxable as the 

Court ruled in Sotiropoulos.



Foreign Earned Income 
Exclusion – Not In Book

 The IRS was heavily criticized two 
years ago by TIGTA for essentially 
lacking in enforcement regarding the  
allowance of the foreign earned 
income exclusion.
 This has resulted in a crackdown on 

taxpayers claiming the exclusion. 
 Please note that all such returns now 

have a higher audit profile. 



Foreign Earned Income Exclusion 
– Continued – Not In Book

 There are numerous cases under audit and 
before the Tax Court.

 Three recent cases reflect the nature of the audit 
adjustments and why the IRS has stepped up its 
audit profile:

 Owens – Taxpayer claimed the wages he received 
as a civilian employee of the Army as subject to 
the exclusion. Wages paid by the United States 
government or its agencies are not subject to 
allowance of the exclusion. The exclusion was 
fully disallowed.



Foreign Earned Income Exclusion 
– Continued – Not In Book

 Qunell – Taxpayer claimed the foreign income 
exclusion for compensation paid for work in 
Afghanistan.  Yet, he kept a home, bank account, 
family, etc. in the United States, thus, his tax 
home was the United States and his 
compensation is fully taxable with no exclusion 
allowed. 

 The IRS audit results are reflecting an apparent 
widespread noncompliance with this issue and 
one can expect increased audits of taxpayers 
claiming the exclusion. 



Foreign Earned Income Exclusion 
– Continued – Not In Book

Redfield – The taxpayer was a former 
Marine who worked in a civilian contractor 
position in Afghanistan and, because of a 
disability that was incurred earlier in 
combat, returned to the United States.

He did not file a return for 2010 until 2014 
in which he claimed the exclusion for 
foreign earned income.

The IRS disallowed the exclusion stating 
that he did not make a timely election. 



Foreign Earned Income Exclusion 
– Continued – Not In Book

The Tax Court sustained the IRS. 
This case illustrates, once again, 

how closely the IRS is monitoring 
returns claiming the foreign earned 
income exclusion to the point of 
determining if an election was made 
on a timely filed return and, thus, 
initially allowable.



Student Loan Interest – Who Is 
Allowed the Deduction – Not In Book

The IRS is examining the interest expense 
on a student loan as to whom pays the 
amount and whom is liable. 

Only the party or parties liable on the debt 
are allowed the deduction. 

 In the case of parents who make payments 
on this debt, only the student is allowed 
the deduction unless the parents are also 
liable. 



Bitcoin Transactions – Not 
In Book

IRS Announcement
The IRS has signed a contract with 
Chainanalysis that is designed to track 
and analyze bitcoin transactions. 
The intention of the analysis under 
this contract is to determine the 
amount, source, etc. of concealment of 
taxable income.



Losses From S Corporation Returns –
In Excess of Basis – Not In Book

IRS Announcement
IRS has announced that it will assign 
agents from its LB&I division to 
examine individual returns claiming 
losses from related S corporations.
We will discuss this issue later 
involving the LB&I audit program.  



Losses From S Corporation Returns –
In Excess of Basis – Continued – Not 

In Book

This issue is now on the forefront of IRS 
compliance. 

 Initially, these audits will be done either in 
person or by correspondence. 

The IRS has also announced that they may 
use what are termed “soft letters” and 
“educational outreach” to “promote 
compliance.”



Self-Directed IRAs – Not In 
Book

The IRS is currently scrutinizing 
transactions involving IRAs including both 
the traditional and more recently the 
ROTH.

The IRS is taking a strict position 
regarding prohibited transactions.

 In the case of Roth IRAs the IRS is viewing 
instances of prohibited transactions as 
excessive contributions. 



Self-Directed IRAs –
Continued – Not In Book

Specifically, the IRS is looking for 
technical violations of the IRA rules that 
prohibit the owner of the IRA from 
receiving any type of personal benefit or 
“inurnment.” 

This includes custody in the case of 
collectibles, improper custody of precious 
metals, use of real estate, or any 
economic arrangements that benefit the 
owner. 



Traditional IRA to Roth IRA 
Conversions – Not In Book

Treasury Inspector General Report 
TIGTA has cited the IRS for failing to 
follow up on Roth IRA conversions.
The IRS, according to TIGTA, is not 
following its Automated Underreported 
Program to ensure accuracy and 
consistency and, thus, not addressing some 
taxpayers who underreport taxes upon the 
conversion to a Roth IRA.



Traditional IRA to Roth IRA 
Conversions – Continued – Not In 

Book

As discussed before, anytime TIGTA 
criticizes the IRS for a failure in 
enforcement, there is virtually always a 
strong response of enforcement on that 
issue.

This one is no different.
One can expect notices on the conversion 

issues with some undoubtedly wrong. 



Employment Tax Abuse –
Not In Book

TIGTA – “A More Focused Strategy Is 
Needed to Effectively Address Egregious 

Employment Tax Crimes”
As a result of this report, a new hardline 
compliance program has been instituted to 
crackdown on delinquent and nonpayment 
instances involving employment taxes.
A major area of focus by the IRS that now 
involves the Department of Justice is on 
employers that misuse employee tax 
withholding to pay other expenses, payment 
for personal lifestyle choices, etc.



Employment Tax Abuse – Continued –
Not In Book

 Employment taxes are trust funds 
and are held to a much higher level 
of strict accountability than income 
taxes.

 As such, the much higher standard 
is now vigorously enforced. 

 This crackdown comes in two 
forms:

1. Quicker intervention by the IRS:



Employment Tax Abuse – Continued –
Not In Book

 This could involve an automated telephone call 
or notification by mail that an employer’s payroll 
tax deposits are late, have decreased, or have 
not been made.

 In this notification, the employer will be 
requested by the IRS to explain why this is 
happening.

 It is prudent for the employer not to ignore these 
calls as the IRS will be documenting and 
building a case, in part, with these calls.



Employment Tax Abuse – Continued –
Not In Book

2. An increase by the IRS in criminal 
referrals for the misuse of trust funds. 

 These will result from a discovery of a 
repeated pattern of nonpayment and 
diversion of the trust funds to other 
purposes. 

 To this end, the Department of Justice is 
involved in more criminal prosecutions.

 One can believe that examples will be 
set.  



Employment Tax Abuse – Continued –
Not In Book

 The Chief of Internal Revenue Service Criminal 
Investigation Division announced in a conference call with 
reporters on August 2 that the Criminal Investigation 
Division will focus on criminal cases involving 
noncompliance with employment tax rules. 

 He stated “that cases exist in every judicial district and 
probably every zip code, and impact every field office.”

 The IRS is shifting special agents from the Criminal 
Investigation Division that are investigating identity theft 
cases to criminal investigations involving the new 
employment tax compliance program. 



Employment Tax Abuse – Continued –
Not In Book

One immediate goal of the Justice 
Department is to seek injunctions 

against an employer and the 
individuals that are the operators 

and/or owners who have been 
identified as having a pattern of 

repeated violations of nonpayment 
and/or untimely payments. 



Employment Tax Abuse – Continued –
Not In Book

 When such an injunction is granted, 
the employer will be under a strict 
requirement that:

1. All taxes are paid timely.
2. Special notification to the IRS that 

deposits have been made.
3. No transfers of any assets allowed 

until all liabilities are paid.



Employment Tax Abuse – Continued –
Not In Book

4. Cannot open up another type of 
business or entity until all 
outstanding liabilities are paid.

5. Criminal prosecutions as noted 
before.

 This type of legal intervention by the 
Department of Justice indicates the 
seriousness of the government in 
attacking employment tax 
delinquencies and nonpayment.



Employment Tax Abuse – Continued –
Not In Book

 It is very serious and reminiscent of 
the joint operations by the IRS and 
the Department of Justice against 
abusive tax shelter promoters.

 Further action by the IRS is to 
expand their efforts to go after the 
officers and/or shareholders for 
delinquent employment tax funds by 
seizing personal tax refunds. 



Employment Tax Abuse – Continued –
Not In Book

Thus, one expect a much wider 
application of the 100% trust fund 
penalty including the assertion 
against employees responsible for 
payroll, payment of employment 
taxes, or liabilities in general.
Currently, there are examples of this 

broader assertion of the penalty as 
evidenced by litigation. 



Employment Tax Abuse – Continued –
Not In Book

 The IRS broader assertion is much like a shot gun 
approach to any and all possible persons that they 
determine to be responsible including even volunteers 
and outside accountants.

 This approach has a certain view to concentrate on the 
deeper pockets of those able to pay. 

 The LLC structure does not protect against the assertion 
of the penalty.

 If anything, the IRS crackdown will result in more 
assertions of the trust fund penalty although they have 
not be shy about its application before despite loosing a 
number of court cases.



Employment Tax Abuse – Continued –
Not In Books

 The client should be thoroughly 
counseled when trying to defend 
themselves in an IRS probe. 

 The criteria for imposition of the civil 
trust penalty and a criminal action is 
virtually identical. 

 It begins with the definition of 
“willfulness.” 

 Section 6672 provides for the assertion 
of a 100% penalty of the unpaid tax. 



Employment Tax Abuse – Continued –
Not In Book

 Under Section 6672, the penalty is 
asserted against “any responsible 
person who willfully fails to collect, 
truthfully account for, or pay over any 
federal tax.”

 The IRS defines “willful” behavior when a 
person chooses to pay any creditor 
before the IRS.

 The IRS will use the following criteria for 
both civil and criminal:



Employment Tax Abuse – Continued –
Not In Book

 Who owns the business either 
directly or indirectly?

 What are the formal roles of the 
persons involved in the business?

 What type of managerial authority 
does a person have regarding:

1. Disbursements and payments to 
creditors.

2. Preparation of tax returns.



Employment Tax Abuse – Continued –
Not In Book

3. Making employment tax deposits.
4. Authority to sign checks even if he 

or she does not do so. 
5. Checks actually signed.
 Who made the decision to pay other 

creditors before the IRS?
 Who was aware of the employment 

tax liabilities?



Employment Tax Abuse – Continued –
Not In Book

Who should have been aware of the 
liabilities?

Were the liabilities simply ignored?
Were personal expenditures and type of 

expenditures paid before the IRS?
The crackdown despite declining IRS 

resources is a very high enforcement 
priority and, again, be especially careful of 
the criminal potential in these situations. 



Employment Tax Audits –
Not In Book

IRS Announcement
 Since 2010, the IRS has conducted an 

employment tax audit program with the goal of 
establishing analytical data to define and plan a 
more formal audit program.

 Thus, the audit program will be more focused in 
its identification of audit subjects. 

 They now have such an audit program. 
 Despite declining IRS resources, employment 

tax audits will have a high priority. 



Employment Tax Audits – Continued –
Not In Book

 Specific areas of these audits will be:
1. Independent contractor reclassification.
2. Backup withholding.
3. Taxable fringe benefits vs. nontaxable 

ones.
4. Officer compensation.
5. Identification and underreporting of tip 

income. 



Employment Tax Audits – Continued –
Not In Book

6. The identification and classification 
of amounts treated as service 
income tips based upon the 
landmark ruling of two years ago.

 One can expect once the new 
program is formally defined that 
there will be a rash of audits by the 
IRS to test and gather results under 
the new audit guidelines. 



Employment Tax Audits – Continued –
Not In Book

 The IRS has announced continued 
efforts to intensify their employment 
tax audits to reclassify independent 
contractors as employees. 

 In the last two years, the 
Department of Labor has begin 
auditing small employers.

 We spoke about this last year and 
the audits are continuing. 



Employment Tax Audits – Continued –
Not In Book

 Experiences from the Department of 
Labor audits reflects an aggressiveness 
that exceeds the IRS.

 The Department of Labor auditors tend to 
ignore most of the twenty common law 
tests used by IRS examiners, thus, 
resulting in many reclassifications of 
independent contractors as employees. 



Employment Tax Audits – Continued –
Not In Books

 The major sticking point for their 
determination is whether the 
independent contractor appears to 
be “integral” to the payer’s 
business.

 In some cases, this is the only issue 
upon which they make their 
determination while ignoring the 
other twenty common law tests. 



Employment Tax Audits – Continued –
Not In Book

 The major and most important factors 
that bar a reclassification from 
independent contractor to an employee 
are:

1. The payee is incorporated.
2. The payee is a limited liability company, 

especially, an individual who has made 
himself or herself one. 

3. The payee advertises.
4. The payee provides an invoice and the 

more professional the better. 



Employment Tax Audits – Continued –
Not In Book

 Once a determination is made by the IRS, 
Department of Labor, or state examiners, 
the information is eventually shared with 
the other two agencies.

 Regarding the IRS, is determinations 
made by the state or Department of 
Labor binding?

 The IRS last year issued a statement 
stating that they are not bound by 
another federal agency’s determination. 



Employment Tax Audits – Continued –
Not In Book

 This especially applies to a state 
agency.

 However, once the information of a 
reclassification is shared by the 
Department of Labor or state 
agency, you can expect an inquiry 
or an audit from the IRS.

 Be ready for it…. 



Employment Tax Audits – Restaurants 
– Not In Book

 The IRS is now conducting 
employment tax audits of 
restaurants in accordance with a 
program announced two years ago. 

 A major issue is that service 
charges defined as a flat amount or 
a set percentage of the total cost or 
invoice are not tip income but 
wages. 



Employment Tax Audits – Restaurants 
– Continued – Not In Book

 Examples of these service charges 
or flat amounts are anything added 
on to a bill based upon a set amount 
or percentage of the total bill. 

 The IRS defines a tip as an amount 
that the customer has the discretion 
to determine. 

 Only these amounts constitute a tip.



Form 940 – Not In Book

TIGTA Report
 The IRS has been criticized for having poor 

procedures regarding the management of federal 
unemployment tax liabilities.

 Specifically, the IRS has been criticized for their 
validation of the state FUTA certification data files 
which, according to the report, does not ensure 
the reliability of the data before its use in in 
identifying discrepancy cases. 



Form 940 – Continued – Not 
In Book

TIGTA found that the IRS errors involving 
multi-state employers in a sample of 3,729 
cases resulted in discrepancies of more 
than $200 million. 

Multiply this result over the whole 
population of such filings and one can 
guess the total amount at stake.

Furthermore, TIGTA found that the IRS 
incorrectly assessed $3.2 million of FUTA 
taxes due to a program error. 



Form 940 – Continued – Not 
In Book

The result of the TIGTA audit 
has been a number of 
incorrectly assessed 
additional FUTA liabilities as 
well as additional non-
assessed FUTA taxes.
Watch those notices!!



Yet More…..Employment Tax 
Compliance! – Not In Book

TIGTA REPORT: 7-26-17
With a report entitled “Case Selection 
Processes Result In Billions of Dollars 
of in Potential Employer Underreported 
Tax Not Being Addressed” one can be 
assured of an even tighter IRS 
compliance regarding employer’s 
reporting of employee wages and 
withholdings.



Yet More…..Employment Tax 
Compliance! – Continued – Not In 

Book

The IRS was heavily criticized in the report 
for doing a poor job of comparing form 
941data with the data contained on the 
form W-2s from the Social Security 
Administration.

The IRS was alleged to have worked only 
17% of the cases containing discrepancy. 

The IRS cited a lack of resources for its 
poor rate of enforcing compliance. 



Yet More…..Employment Tax 
Compliance! – Continued – Not In 

Book

The IRS, which is always sensitive to 
TIGTA’s criticism, has promised to 
step up enforcement.
This usually means a much wider 

and broader flurry of notices, 
inquiries, and proposed deficiencies.
Get ready! 



Partnership Audits – Not In 
Book

 The IRS continues with its heavy 
emphasis on the audits of small to 
medium partnerships despite its high 
no change rate of 31%.
 Particularly, those that involve rental 

properties, potential hobby loss 
issues, small business losses, etc. 
 One of the sticking points in the 

audits is the use of an LLC 
partnership and basis. 



Partnership vs. Limited Liability 
Company Status – Not In Book 

 One of the common and necessary 
liability protection techniques is to 
use the limited liability company 
format. 
 In such cases, the small partnership 

often cannot title the real and other 
property in the LLC when it is 
encumbered by a third party 
creditors lien such as a mortgage 
although such assets are used in the 
partnership.



Partnership vs. Limited Liability 
Company Status – Continued –

Not In Book

 IRS examiners are raising a contentious 
issues of not allowing the depreciation in 
the partnership as well as not allowing the 
contribution of the property to the 
partnership since it is not titled in the 
name of the limited liability company. 

 Thus, the partner’s basis is reduced 
accordingly. 

 This is even happening in husband-wife 
partnerships that are filing a joint return to 
reflect the partnership results.  



Partnership vs. Limited Liability 
Company Status – Continued – Not In 

Book

 Related to the contribution of property to the 
partnership, the IRS is focusing on the partner’s 
contribution of property.

 If property is contributed and recorded on the 
books at fair market value (even if it is less than 
cost), then the IRS is demanding to see its cost.

 If the taxpayer insists on the recordation at fair 
market value, then the IRS is forcing the 
contributing partner to recognize gain by using a 
depreciation standard to reduce its original cost. 



Partnership vs. Limited Liability 
Company Status – Continued – Not In 

Book

 Encourage the client or you to prepare a balance 
sheet even when one is not required or the client 
is on a cash basis, especially, when the 
partnership is reflecting a loss.

 The balance sheet is necessary to reflect, among 
other items, the “contribution of the loans, 
mortgages, etc.” even though they are in the 
names of the partners.

 The presence of the balance sheet, even though 
not required, is an important item that is reviewed 
by the IRS before examination and can stave off 
questions about sufficient basis as well as 
maintain the position in advance that the loans, 
although not in the name of the LLC, are in reality 
a financial component of the partnership. 



Partnership vs. Limited Liability 
Company Status – Continued – Not In 

Book

 These issues represent, again, a more 
than decade long love-hate relationship 
that the IRS has with the limited liability 
company format and IRS confusion in 
what an LLC is. 

 However, despite these issues, the LLC 
partnership format has a predominance of 
positive features. 

 In representing the client if this issue is 
raised, please do the following……..



Insurance Deductions- Captive 
Insurance Companies – Not In Book

Notice 2016-66
This is an old, potentially, abusive scheme and the 
practitioner should be very careful to keep the client 
from becoming involved in this high profile issue. 
This issue is on the IRS’s dirty dozen worst 
schemes.
Clients are being approached by promoters to buy 
into this scheme and are shown documentation 
purported to attest to its allowance.



Insurance Deductions –
Continued – Not In Book

 The current scheme is being treated by the IRS as 
“of interest” meaning that they are potentially a 
listed transaction and must be disclosed as such.

 The scheme involves the client being sold a 
casualty, loss or life insurance policy that 
involves an intermediary or what is termed a 
captive insurance company.

 The types of policies being sold to clients in 
closely held corporations.

 The characteristics of these type of polices are:



Insurance Deductions –
Continued – Not In Book

1. Lack many characteristics of traditional 
insurance.

2. Duplicate client’s existing insurance with the 
promise that their policies are deductible.

3. Insure all risks including potentially ones that do 
not exist.

4. Fail to consider actual business needs. 
5. Promotional documentation with claims that 

purport to show that it is legitimate. 
 Be careful of any transaction in which the client 

is promised a deduction for life insurance on a 
shareholder that is otherwise non-deductible. 



Insurance Deductions –
Continued – Not In Book

 There are severe penalties for not identifying the 
transaction as one that is “listed” on the tax 
return and for taking a deduction related to the 
transaction. 

 There are very few quicker ways to get audited. 
 So if it is a listed transaction.
 By the way, the Court ruled this year in 

Thompson that the 30% penalty for failure to 
disclose a listed transaction is constitutional. 



Fuel and Research Credits –
Not In Book

IRS Announcement – Dirty Dozen
The IRS has announced that it is 
“specifically targeting” the claiming of 
fuel and research credits claimed by 
taxpayers as part of their “dirty dozen” 
schemes. 
The issue is being identified by the 
claimed amount of the fuel credit.



Fuel and Research Credits –
Continued – Not In Book

Also, the IRS is identifying taxpayers who 
are the type not likely to be entitled to the 
fuel credit due to lack of off highway 
usage in their type of business. 

 In the past, the IRS has identified claims 
for large amounts of refunds from the fuel 
credit as potentially abusive. 

The IRS maintains that many taxpayers do 
not qualify for the credit. 



Fuel and Research Credits –
Continued – Not In Book

The IRS is also targeting returns with 
research credits claimed on them.

 In particular, the practitioner should 
carefully scrutinize offers to clients 
involving programs where they purchase 
the credits from a third party.

Do not be misled by the documentation 
that the credits are permitted by the 
promoter. 



Fuel and Research Credits –
Continued – Not In Book

These are often viewed by the IRS as 
abusive and here is what happens…

Ask yourself, if this is such a good deal 
why are they coming to the client with it?

The other issue involving research credits 
are ones that are generated internally by 
the client.

Be careful as the rules for allowance are 
very strict and required very exacting 
documentation. 



Retirement Plans – Not In 
Book

The IRS has determined that retirement 
plans that afford tax advantages to the 
participants have a high rate of 
noncompliance.

Accordingly, the agency is going to 
subject these plans to examinations.

The plans that will be targeted are Section 
457(b), ESOPs, hybrid 401(k), cash 
balance plans, etc.

The issue focus will be catch-up 
contributions, excess deferrals, and 
related advantages. 



Affordable Care Act – Not In 
Book

TIGTA Report
 The office of Treasury Inspector General for Tax 

Administration has stated that the IRS should be 
ready, beginning in the summer of 2017, to 
“implement the systems to identify applicable 
large employers” that have not complied with the 
Affordable Care Act’s employer mandate. 

 Once the system is in place, the IRS will allegedly 
be able to “mass identify” noncompliant notices. 



Affordable Care Act –
Continued – Not In Book

Notices will be sent for 2015 and 2016.
The possibility for an IRS audit is there but 

my thoughts are….
A recent estimate is that the industry 

could face up to $31 billion in penalties. 
The primary source to identify 

noncompliant businesses is employees 
who have claimed the advanced premium 
credit. 

Audit areas include:



Affordable Care Act –
Continued – Not In Book

1. Failure to offer the minimum required insurance 
to the minimum required number of full time 
equivalent employees.

2. Failure to properly calculate the number of full 
time equivalent employees. 

 Note:  The maintenance of even basic payroll 
records such as time cards, time sheets, 
computer time logs, etc. is required here.

3. Failure to prove that an employee has waived his 
or her right to coverage. 



Affordable Care Act –
Continued – Not In Book

4. Employer reclassification of employees 
as independent contractors.

5. Determination of compliance with related 
party definitions for calculation of total 
number of full time equivalent employees 
subject to ACA.

6. Proper and timely issuance of 1095 series 
of forms.  



Affordable Care Act –
Employers – Not In Book

 The IRS has already been sending out 
notices to employers where they have 
matched an employee who received a 
subsidy to buy health insurance with an 
employer who has not provided, 
according to IRS, records, affordable 
health insurance.

 The notices are for the year 2015.
 The notices are not an assessment.



Affordable Care Act – Employers –
Continued – Not In Book

 The notices contain a notification that an 
individual had submitted their name and 
address as their employer and that the 
individual had claimed the ACA 
subsidized credit.

 The notices also contain language that 
the employer did not offer health 
insurance as required to do so. 

 The notice also contains language as to 
the amount of penalty that will be 
assessed. 



Affordable Care Act - Employers –
Continued – Not In Book

 The employer has the right to appeal the 
finding.

 This is why it is important for the 
employer to:

 Offer the minimum affordable health 
insurance that meets the ACA standards 
to all employees and

 Have the employee that formally declines 
their health insurance to sign a 
declination statement.



Affordable Care Act - Employers –
Continued – Not In Book

 Upon an appeal from the employer, the 
IRS, then, will notify them as to whether 
their appeal was accepted or their appeal 
was denied with an assessment as to the 
amount of penalty. 

 As we had discussed last year, it is 
critical that the employer with 50 or more 
equivalent employees keep very detailed 
records. 



Proof of Health Insurance –
ACA – Not In Book

 The IRS has now added to its Lead Sheet, which 
detail the audit procedures they are to conduct, 
the requirement to see the taxpayer’s form 1095 
copy provided by their employer or proof of 
health insurance. 

 Be especially careful to counsel clients who claim 
membership in health care ministries as to the 
proof they must have to verify their exemption 
from the individual mandate.

 This is due to the widespread publicity of such 
ministries and their popularity regarding the ACA 
exemption. 

 An example was a large article in the Wall Street 
Journal. 



Section 183 – Activity Not Engaged in 
for Profit – Hobby Losses – Not In 

Book

Office of the Treasury Inspector General for 
Tax Administration – Report

The TIGTA auditors focused on 1040 
returns with wage income in excess of 
$100,000 and schedule losses in excess of 
$20,000.

These returns also had the characteristics 
of having $20,000 or less in gross receipts 
and involvement in activities of what is 
termed a non-main line business focus. 



Section 183 – Activity Not Engaged in 
for Profit – Hobby Losses – Continued 

– Not In Book

The IRS audit rate for these type of returns 
is approximately 4%.

However, it was the conclusion of the 
TIGTA report that a substantial number of 
these returns are being accepted when 
they should be examined.

TIGTA points to the lack of the IRS 
addressing what are Section 183 returns 
and proposing adjustments accordingly.



Section 183 – Activity Not Engaged in 
for Profit – Hobby Losses – Continued 

– Not In Book

 What does this mean for us?
 A crackdown which has already started with the 

few examiners that the IRS has left.
 The IRS started to classify tax returns in March of 

2016 around the same time as the TIGTA 
criticism.

 They are focusing heavily on partnerships that 
have losses with a potential Section 183 issue. 

 Many such audits are underway. 



Section 183 – Activity Not Engaged in 
for Profit – Hobby Losses – Continued 

– Not In Book

We need, as a profession, to counsel the 
clients on the requirements of Section 
183, identify the likelihood of a higher 
audit profile, and explain the difficulties 
and complexities of a defense against an 
IRS position claiming that such losses are 
disallowed under this code section. 



Section 183 – Activity Not Engaged in 
for Profit – Hobby Losses – Continued 

– Not In Book

Also, the IRS has announced 
that they are identifying returns 
with W-2 wage income and 
losses on schedule F for 
examination. 



LMB&I Audit Issues – Not In 
Book

IRS Announced Prime Audit Issues
The Internal Revenue Service’s 
Large, Middle Business Division in 
memoranda has instructed its agents 
are “risk areas” for business entities 
and related parties.
These issues include: 



LMB&I Audit Issues –
Continued – Not In Book

1. Domestic Production Activities:
 Does the activity qualify?
 Taxpayer vs. subcontractor – who gets 

the deduction and is the required 
documentation completed?

2. S Corporate Shareholder Basis:
 Exact matching of claimed losses with 

basis.



LMB&I Audit Issues –
Continued – Not In Book

Required production of exact, 
historical basis calculation.
Court cases requiring such and 

which are independent of the returns.
What to do when historic basis 

calculation is incomplete.
3.Deductions for Insurance on 

Shareholders.
Separate discussion.



LMB&I Audit Issues –
Continued – Not In Book

4. Date assets are placed in service vs. IRS 
definition of readiness.

 Will discuss separately. 
5. Employment tax compliance:
 Issuance of forms 1099.
 Classification of independent 

contractors.
 Delinquency and matching of 

employment tax returns. 



LMB&I Audit Issues –
Continued – Not In Book

6. Research credits.
7. Amount and source of net operating loss 

carry forwards. 
8. Use of long-term/completed contract 

accounting, especially, by real estate 
developers and related entities.

 IRS will not acquiescence on a case it 
lost on this issue. 

6. Related party transactions of smaller 
and middle size. 



LMB&I Audit Issues –
Continued – Not In Book

10.Foreign entities that do 
business in the United States 
but fail to file a tax return such 
as the failure to file form 1120-F.

11.Proper computation and 
election of net operating loss 
carry backs and carry forwards 
related to number 7. 



Net Operating Losses – Not 
In Book

IRS and State Enforcement
 Prior seminars have revealed that the IRS was 

criticized internally for not having verified and/or 
examined net operating loss amounts and 
subsequent amounts utilized in carry backs and 
carry forwards.

 Currently, examinations are being conducted to 
examine the correctness of the calculation of 
the net operating losses and related carry backs 
and carry forwards.

 This is a big issue as $196 billion of net 
operating losses were claimed in 2014.



Net Operating Losses –
Continued – Not In Book

 The examinations include whether the 
election to carry forward the loss was 
properly made. 

 We will discuss an illustrative case later 
on this issue.

 Additionally, various states have begun 
an enforcement effort on the use of net 
operating losses as to amounts and 
whether a carry forward or carry back is 
proper. 



Bonus Depreciation vs. Section 
179 Expensing Election – Not In 

Book

The IRS, in recent examinations, has been 
systemically and thoroughly raising the 
issue of disallowing bonus depreciation 
on used equipment.

While this is black letter tax law, that 
bonus depreciation is not allowed on used 
equipment, the examiners are not allowing 
the taxpayers to claim the Section 179 
expensing election to the extent allowable 
when the bonus depreciation is 
disallowed. 



Bonus Depreciation vs. Section 
179 Expensing Election –
Continued – Not In Book

There is support for the IRS 
position in tax law.
Moral of the story:  Make certain 

that bonus depreciation is 
claimed solely on tangible 
personal property with the first 
usage originating with the 
taxpayer.



Date Placed In Service –
Depreciation – Not In Book

Action on Decision – 2017-02
The IRS has announced it will continue to 

litigate when property in placed in service 
after loosing the Stine decision which we 
will cover later in the presentation. 

The decision to litigate the placed in 
service date for depreciation follows a 
hardening of the IRS position on when an 
asset becomes depreciable.  



Date Placed In Service –
Depreciation – Continued – Not In 

Book

 In recent years, the IRS has taken a literal 
position as to the date an asset is first subject to 
depreciation regardless of whether or not it is 
ready in the overall for its intended purpose, etc.

 Note the airplane decision of a couple of years 
ago where the IRS disallowed the depreciation 
even though it was being used but the televisions 
on board had not been installed.

 This position has been followed up with litigation 
as to the literal date a business starts for 
amortization of start-up costs. 



Date Placed In Service –
Depreciation – Continued – Not In 

Book

The IRS appears in each audit of when an 
asset is placed in service or a business 
actually starts, to delay the allowance of 
depreciation or amortization until literally 
everything no matter how small is finished 
or ready. 

Yet, one runs the risk of not claiming the 
depreciation or amortization in the earliest 
year which is the opposite position the 
IRS could take that the asset/costs are not 
ready for service.



Date Placed In Service –
Depreciation – Continued – Not In 

Book

 Guidance can be found in Rev. Rulings 76-256 
and 76-428 which state that factors that provide 
when a building is ready and available for use 
include:

1. Approval of all required licenses and permits and
2. Passage of actual control of the faculty to the 

taxpayer and
3. Completion of all tests for occupancy, safety, etc. 

and
4. Commencement of daily or regular operations. 



Date Placed In Service –
Depreciation – Continued – Not In 

Book

 One can extrapolate this criteria to additional 
factors as to when a business has actually began 
for purposes of ceasing the capitalization of 
costs and beginning amortization. 

 NOTE:  The IRS is taking a very hard line stance 
on this issue and will not acquiescence in a case 
it lost on this subject!

 Here are some defenses as to the IRS arguing to 
the contrary that the asset was not depreciated or 
amortized in the earlier year…..



Passive Losses – Matching 
Program – Not In Book

 The IRS is currently performing 
correspondence audits of passive loss 
deductions to high income taxpayers.

 The losses are being initially disallowed 
on the basis of the statutory exclusion 
based income. 

 When the disallowance is challenged as to 
the taxpayer materially participating the 
IRS is taking a hard lined position. 



Passive Losses – Matching 
Program – Continued – Not In 

Book

 For example, the IRS is taking 
the position that such 
activities as paying the bills 
of the entity, etc. do not 
constitute material 
participation. 



Self-Employment Tax –
Forms 1099 – Not In Book

IRS Audit – Matching Program

The IRS is currently matching forms 1099-
Miscellaneous with tax returns to determine if any 
self-employment tax is due.
Amount entered as miscellaneous income on Line 
21 – Other Income are specifically targeted.
The client then must respond to the IRS as to why 
the amounts are not subject to self-employment tax. 



Self-Employment Tax – Forms 
1099 – Continued – Not In Book

Even clients that have valid 
exemptions from self-
employment tax through the 
form 4029 approval process and 
are noted as such on the return 
are being questioned. 



Speaking of Audit Techniques 
– Social Media – Not In Book

 IRS examiners openly admit that they scan 
social media sources such as Facebook 
when examining a taxpayer.

This has been proven to be true in a 
number of court cases where the IRS has 
cited Facebook and E-bay postings to 
defend their positions on issues raised in 
an audit.



Speaking of Audit Techniques – Social 
Media – Continued – Not In Book

A former IRS commissioner has been 
quoted as stating “IRS technology will 
employ billions of pieces of data” in their 
enforcement program and to “detect and 
combat noncompliance.”

The IRS has a 38 page manual used in 
their training of auditors and for use by 
examiners that instructs them on how to 
use Facebook, other social media in their 
audits. 



Speaking of Audit Techniques –
Social Media – Continued – Not In 

Book

Additionally, the IRS has 
admitted “mining” social 
media data for information as 
part of their “Big Data 
Analytics” program. 



pp. 559-560
Accounting – Accrual Method

Points that could be redeemed for a product or 
used as a discount on a purchase of a product the 
points were not premium coupons under Treas. 
Reg. § 1.451-4. The points were discount coupons, 
and the taxpayer could not currently deduct 
amounts for future redemptions. 
[A.M. 2017-002 (December 9, 2016)] 



pp. 560-561
Agriculture Issues

Gain from the sale of farmland was not 
income from farming for purposes of the 
exception to the limit for charitable 
deductions for donation of a qualified 
conservation contribution. 
[Rutkoske v. Commissioner, 149 T.C. 6 
(2017)] 



pp. 561-562
Business Entities - Corps

Nonwage amounts received by the taxpayers were 
taxable income and not loans b/c
 insufficient income and property to repay
 no notes or security,
 did not keep full records 
 repayments long after amounts received
 No demands for repayment
[Zang v. Commissioner, T.C. Memo. 2017-55]



Partnerships       p. 562

Liabilities exchanged for additional limited 
partnership interests were qualified liabilities 
under the 2016 regulations, and potentially 
not subject to the disguised sale rules
[Ltr. Rul. 2017-14-028 (December 21, 2016)]



p. 563
LLCs

LLC formed by the taxpayer and the 
promoters was formed exclusively for tax 
avoidance. Therefore, the LLC was 
disregarded
[New Millennium Trading v. Commissioner, T.C. 
Memo. 2017-9] 



pp. 563-564
S Corporations

Contracts with LPL and MassMutual were 
made by the taxpayer individually. Therefore, 
the income from the contracts was earned by 
the taxpayer, not the corporation, and was 
subject to SE tax
[Fleischer v. Commissioner, T.C. Memo. 2016-238]



p. 564
Tax-Exempt

Rodeo competition is not a national or 
international competition and an organization 
that promoted and sponsored rodeos did not 
qualify for section 501(c)(3) tax-exempt 
status
[Ltr. Rul. 2017-06-019 (November 18, 2016)]



pp. 564-565
Tax-Exempt Cont.

I.R.C. § 6621(a) does not apply to only C 
corporations, and a refund of overpayment of 
taxes to a nonprofit corporation above 
$10,000 was entitled to interest at the federal 
short-term rate plus 0.5 percentage points 
[Medical College of Wisconsin Affiliated Hospitals v. 
United States, 854 F.3d 930 (7th Cir. 2017)] 



pp. 565-566
Tax-Exempt Cont.

Taxpayer’s pet therapy program furthers a 
charitable purpose under section 501(c)(3) 
[Ltr. Rul. 2017-19-018, (February 13, 2017)] 

No activity that accomplished exempt purposes in 
501(c)(3), and IRS properly revoked the taxpayer’s 
tax exempt status
[Community Education Foundation v. 
Commissioner, T.C. Memo. 2016-223] 



p. 566
Business Issues – Debt v. Equity

Advances made by the financing corporation 
were capital investments and not loans. The 
financing corporation could not claim a bad-
debt deduction 
[Sensenig v. Commissioner, T.C. Memo. 2017-1] 



p. 567
Depreciation

The county assessor’s allocations between 
land and improvements were reliable and 
taxpayer’s depreciation deductions denied to 
the extent that they exceeded those 
allocations 
[Nielsen v. Commissioner, T.C. Summary Opinion 
2017-31] 



pp. 567-568
Depreciation Cont.

IRS does not agree with ruling that a retail 
business building is placed in service when it 
is ready to house and secure racks, shelving, 
and merchandise – only when open for 
business to customers
[Stine v. United States, No. 13-03224 (W.D. La. 
2015), nonacq. 2017-15 I.R.B. 1072]



p. 568
DPAD

Legal expenses incurred after enactment of 
I.R.C. 
§ 199 and attributable to products produced 
and sold prior to the enactment of section 
199 did not reduce the DPAD
[C.C.A. 2017-14-029 (December 20, 2016)]



pp. 568-569
Employment Tax

Section 3508 applies to persons in the 
trade or business of selling or soliciting 
the sale of tangible and intangible 
consumer products and treated as 
independent contractor
[C.C.A. 2016-52-020 (October 20, 2016)] 



pp. 569-570
Employment Tax Cont.

 An employer was liable for withholding taxes 
where a contracted professional employer 
organization (PEO) failed to pay the taxes [F.A.A. 
2017-12-01F (November 9, 2016)] 

 A successor subsidiary was eligible to include the 
wages paid by the predecessor subsidiaries for 
purposes of determining the contribution benefit 
base [Ltr. Rul. 2017-06-010, November 16, 2016] 



pp. 570-571
Expenses

 EMBA degree qualified the taxpayer for a new 
trade or business and were not an allowable 
business expense deduction [Creigh v. 
Commissioner, T.C. Summary Opinion2017-26]

 MBA degree was deductible unreimbursed 
employee expenses because it developed skills 
TP already using in his current trade or business 
[Long v. Commissioner, T.C. Summary Opinion 
2016-88] 



p. 571-572
Expenses Cont.

TP did not have a trade or business in Finland 
before entering the SWTP. The TP’s tax home 
became the location of the employment in the US, 
and he could not deduct travel to and from the US. 
The TP could deduct health insurance only under 
section 213(a)  
[Liljeberg v. Commissioner, 148 T.C. No. 6 (2017)] 



pp. 572-573
Expenses Cont.

The doctrine of consistency applied to TP who 
failed to withhold and pay employment taxes for 
employees but, after the statute of limitations for 
assessments had expired, claimed deductions 
relating to the excluded employees. 
[Musa v. Commissioner, 854 F.3d 934 (7th Cir. 
2017)] 



pp. 572-574
Expenses Cont.

 Management fees were not paid for services 
rendered and were not a deductible business 
expense [Home Team Transition Management v. 
Commissioner, T.C. Memo. 2017-51] 

 Boston Bruins pro hockey team could deduct 
meals for team players and employees at away 
games [Jacobs v. Commissioner, 148 T.C. 24 
(2017)]



pp. 574-575
Expenses Cont.

Minister and author could not take deductions 
for expenses b/c he did not engage in the 
activities with the intent to make a profit, his 
deductions were limited to revenue, and he 
had no revenue from the activities 
[Lewis v. Commissioner, T.C. Memo. 2017-
117] 



pp. 575-575
Income

 Money received by disbarred workers’ 
compensation attorney for doing similar work for 
another attorney was taxable income [Alexander 
v. Commissioner, T.C. Summary Opinion 2017-
23] 

 Amounts paid from after-tax income to employer 
to reimburse employer for employee parking are 
not excludable from taxable income [Information 
Letter 2017-0007 (January 25, 2017)]





pp. 576-577
Marijuana

 Medical marijuana business could not quash a 
third-party summons by the IRS for bank/state 
records [High Desert Relief. v. United States, 119 
A.F.T.R. 2d (RIA) 2017-1866 (D. N.M. 2017

 Marijuana dispensary action to enjoin IRS 
investigation into the TP’s marijuana sales was 
prohibited [The Green Solution v. United States, 
119 A.F.T.R. 2d (RIA) 2017-1658 (10th Cir. 
2017)] 



SE Tax pp. 577-578

 Postretirement payments are SE income if 
attributable to a preretirement trade or 
business activity of the TP [Information Letter 
2016-0081 (November 7, 2016)] 

 PLLC controlled by all the members, they 
were not limited partners, and their 
distributive shares of the PLLC profits were 
subject to SE tax [Castigliola v. 
Commissioner, T.C. Memo. 2017-62] 



Trust Fund Recovery Penalty
pp. 578-579

 Company borrowed funds from the TP and 
the TP, as a responsible person, failed to pay 
funds to the IRS. TP responsible for TFRP 
[McClendon v. United States, 119 A.F.T.R. 2d 
(RIA) 2016-6549 (S.D. Tex. 2016)] 

 TP not personally liable for unpaid 
withholding taxes b/c took reasonable steps 
to correct the problem [Byrne v. United 
States, 857 F.3d 319 (D. N.J. 2017)] 



Ethics – Nondisclosure 
pp. 580-581

 IRS could disclose tax return information as 
part of litigation involving whether the 
independent contractors paid tax on Form 
1099-MISC income [Mescalero Apache Tribe 
v. Commissioner, 148 T.C. No. 11 (2017)] 

 IRS accidentally sent TP’s examination report 
to 3rd party,  $1,000 fine, no punitive damages 
[Minda v. United States, 851 F.3d 231 (2017)] 



Privilege                     p. 581

TP’s e-mail w/ its attorneys were protected by 
attorney-client privilege but could be waived by 
filing Tax Court case involving the defense of 
reasonable cause if IRS requests documents in 
the Tax Court case
[United States v. Micro Cap KY Insurance 
Company, 119 A.F.T.R. 2d (RIA) 2017-1280 
(E.D. Ky. 2017)] 



Financial Distress – COD 
Income                          p. 582

Asset must give the TP ability to pay an 
“immediate tax on income” from the 
canceled debt, not the ability to pay the 
tax gradually over time. Pension plan not 
included to determine if solvent
[Schieber v. Commissioner, T.C. Memo. 
2017-32]



Foreign Tax – FBAR     
pp. 582-583

Whether the TP willfully failed to submit 
an accurate FBAR is an inherently factual 
question. Issues of fact remained as to 
the intent of the taxpayer 
[Bedrosian v. United States, 119 A.F.T.R. 
2d (RIA) 2017-1545 (E.D. Penn. 2017)]



Income Exclusion  
pp. 583-584

 TP’s ties to Afghanistan were transitory and 
income not excludable as foreign earned 
income [Qunell v. Commissioner, T.C. 
Summary Opinion 2016-86]

 TP’s presence in Iraq was temporary and 
wages not excludable foreign earned income 
[Lock v. Commissioner, T.C. Summary 
Opinion 2017-10]



Info Reporting Penalty 
pp. 584-585

Owners of controlled foreign 
corps have to file Form 5471 in 
tax years in which they either 
owned 100% of the stock or sold 
more than 90% of the stock
[Flume v. Commissioner, T.C. Memo. 2017-21] 



Individual – ACA   pp. 585-586

Marketplace incorrectly informed 
TP that they were entitled to a 
PTC but still had to repay APTC
[Walker v. Commissioner, T.C. 
Summary Opinion 2017-50]



Charitable Contributions
pp. 586-587

 No charitable deduction for contribution b/c 
no contemporaneous written 
acknowledgment with the TP’s return [Izen v. 
Commissioner, 148 T.C. No. 5 (2017)] 

 Letter acknowledging gift was not a sufficient 
CWA because it did not state whether the 
trust supplied the taxpayer with anything in 
consideration for the gift [15 West 17th Street 
LLC v. Commissioner, 147 T.C. 19 (2016)] 



Charitable Contributions Cont.
p. 588

Failure to provide the cost or 
other tax basis of donated 
property on Form 8283 prohibited 
any charitable deduction for 
donation of the property
[RERI Holdings I v. Commissioner, 149 T.C. 1 
(2017)]



Deductions 
pp. 588-589

 TP could not deduct alimony that exceeded 
the amount required in the separation 
agreement [Bulakites v. Commissioner, T.C. 
Memo. 2017-79] 

 Language in divorce agreement said 
payments not alimony, and TP’s payments 
were not deductible alimony [Quintal v. 
Commissioner, T.C. Summary Opinion 2017-
3] 



Deductions, Cont. 
pp. 589-591

 Nonconventional treatments for spinal 
disease were deductible medical expenses. 

 [Malev v. Commissioner, Tax Court Docket 
No. 1282-16S (March 1, 2017)] 

 Legal fees incurred in employment 
discrimination lawsuit were deductible only as 
itemized miscellaneous deductions subject to 
the 2%-of-AGI floor [Sas v. Commissioner, 
T.C. Summary Opinion 2017-2] 



Dependents                p. 591

TP not entitled to claim the 
grandchildren as dependents b/c 
their parents did not release their 
claim of the children as 
dependents 
[Smyth v. Commissioner, T.C. Memo. 2017-29] 



Earned Income Tax Credit
pp. 591-592

TP had no written records but 
written statements from 
customers sufficient to find that 
TP had taxable income to 
support EITC
[Lopez v. Commissioner, T.C. Summary 
Opinion 2017-16] 



Health Savings Account
p. 592

TP enrolled in Medicare was not 
eligible to establish an HSA. Had 
to withdraw amounts contributed 
to the HSA but no fine or penalty 
for the withdrawal
[Information Letter 2017-0003 (March 8, 2017)] 



Theft Loss           pp. 592-593

Reasonable certainty requirement for 
losses claimed after the year of 
discovery is the same test as the 
reasonable prospect of no recovery 
applied to the yr. the loss discovered
[Adkins v. United States, 856 F.3d 914 (Fed. 
Cir. 2017)]



IRS Collections  pp. 594-595

 Insufficient evidence re whether the TP’s 
installment agreement request was pending 
at the time of a levy. OIC was not pending 
[Cummings v. United States, 119 A.F.T.R. 2d 
(RIA) 2017-1322 (S.D. Ind. 2017)]

 No abuse of discretion in requiring the TP to 
be current on estimated tax payments as a 
condition for acceptance of a PPIA [Allen 
v.Commissioner, T.C. Memo. 2017-64] 



Innocent Spouse Relief
pp. 595-597

 Failure to sign joint return did not bar 
equitable innocent spouse relief [Okorogu v. 
Commissioner, T.C. Memo. 2017-53]

 TP relief for deficiency attributable solely to 
the former spouse’s cattle activity [Harris v. 
Commissioner, T.C. Summary Opinion 2017-21] 

 Innocent spouse relief for taxes attributable to 
former spouse’s failure to report dividends 
[Taft v. Commissioner, T.C. Memo. 2017-66] 



Payment                        p. 597

TP may not direct the allocation 
of an excess tax deposit to pay 
the liability of another taxpayer 
[F.A.A. 2017-18-01F (February 
27, 2017) 



PTIN                  pp. 597-598

Court enjoined the IRS from charging 
a fee for PTINs and ordered IRS to 
refund PTIN fees paid from 
September 1, 2010, to present 
[Steele v. United States, 119 A.F.T.R. 2d (RIA) 
2017-5145 (D. D.C. 2017)]

IRS requested stay



Like-Kind Exchanges  
pp. 598-599

 Real property held fee simple or long-term 
leases and improved with towers is like-kind 
to real property improved with cable 
distribution systems [Ltr. Rul. 2017-06-009 
(November 14, 2016)] 

 IRS nonacq. w/ LKE treatment for a delayed 
exchange [Estate of Bartell v. Commissioner, 
147 T.C. 140 (2016), nonacq. 2017-33 I.R.B. 
194] 



Loss Limitations – At Risk 
pp. 599-600

TP was not at risk as to the 
contributions to the partnership 
because TP retained control and 
use of the funds through the off-
shore account
[Omega Forex Group v. United States, 119 
A.F.T.R. 2d (RIA) 2017-1091 (D. Utah 2017)]



Basis Limits     pp. 600-602

 SH’s guarantee of an S corp’s loans did not 
increase basis even after deficiency judgment 
[Phillips v. Comm., T.C. Memo. 2017-61] 

 Loans didn’t increase basis in the corp 
[Tinsley v. Comm., T.C. Summary Opinion 
2017-9] 

 Loans made by the entities did not increase 
the TP’s basis [Hargis v. Comm., T.C. Memo. 
2016-232] 



Hobby Losses    pp. 602-603

No deductions in excess of 
revenues from the racing activity 
b/s the racing activity was not 
engaged in with the intent to 
make a profit 
[Stettner v. Commissioner, T.C. Memo. 2017-
113] 



Passive Activity Losses
pp. 603-604

 Distributions from LLC were passive income 
b/c not grouped with the TP’s business 
activity [Hardy v. Commissioner, T.C. Memo. 
2017-16] 

 Losses from rental activities not passive b/c 
the TP was a real estate professional who 
materially participated in the rental activities. 
[Windham v. Commissioner, T.C. Memo. 
2017-68]  





PAL, Cont.            pp. 605-606

 TP did not spend more time on the real estate 
activity than at other employment  - losses 
from rental real estate activities were passive 
activity losses [Penley v. Commissioner, T.C. 
Memo. 2017-65] 

 TPs failed to prove that they spent more than 
750 hours per year on the rental activity -
losses were passive activity losses [Makhlouf v. 
Commissioner, T.C. Summary Opinion 2017-1]





Vacation Home Rental  
p. 606

TP failed to provide sufficient 
evidence of any repair, maintenance, 
or business-related work performed 
during his stays at the property. 
Stays were personal visits and the 
losses not allowed. 
[Cooke v. Commissioner, T.C. Memo. 2017-74]



Penalties – Accuracy 
p. 607

Accuracy-related penalties were 
improperly assessed b/c the TP 
reasonably relied on professional 
tax opinions
[McNeill v. United States, 119 A.F.T.R. 2d 
(RIA) 2017-943 (D. Wyo. 2017)] 



Failure-to-File  pp. 607-608

TP filed fictitious trust returns claiming 
personal income as trust income and 
claiming false deductions was liable for 
the failure-to-file and fraudulent failure-to-
file penalties 
[Crummey v. Commissioner, 119 A.F.T.R. 2d 
(RIA) 2017-1387 (5th Cir. 2017)]



Failure-to-File, Cont. p 608

Executors had reasonable cause 
for filing the estate tax return late 
b/c they reasonably relied on the 
advice of tax professionals to 
determine filing date
[Estate of Hake v. United States, 119 A.F.T.R. 
2d (RIA) 2017-1654 (M.D. Penn. 2017)]



Tax Return Preparer   p. 609

Failure of the tax return preparer 
to make reasonable inquiries into 
the TP’s alleged business was an 
intentional or reckless disregard-
imposition of penalty
[Foxx v. United States, 130 Fed. Cl. 415 (2017)] 



Retirement – Contributions
pp. 609-610

Two entities were treated as a 
single employer, and the 
contributions to both plans must 
be aggregated for purposes of 
the section 415(c) limit.
[T.A.M. 2017-15-001 (December 27, 2016)]



Income                    p. 610

Service retirement benefits were 
taxable income b/c they were 
determined with reference to the 
TP’s age and length of service. 
[Olson v. Commissioner, T.C. 
Memo. 2017-33]



IRAs                    pp. 610-611

TP may not treat the decedent’s IRAs as 
the TP’s own but can roll over 
distributions received from the traditional 
IRA and each Roth IRA to TP’s IRAS (not 
more than one rollover distribution within 
a 1-year period) 
[Ltr. Rul. 2017-07-001 (November 8, 2016)] 



IRAs, Cont.

 Distributions from a surviving spouse’s IRA, 
including funds rolled over from a decedent 
estate’s IRA, were taxable and subject to the 
10% addition to tax [Ozimkoski v. 
Commissioner, T.C. Memo. 2016-228]

 TP’s severe depression was sufficient cause 
to grant a waiver of the 60-day rollover 
requirement [Trimmer v. Commissioner, 148 
T.C. No. 14 (2017)] 



Tax Practice – Filing Deadline
p. 613

TP could not appeal denial of 
innocent spouse relief b/c she 
failed to file a petition within 90 
days, even though the IRS told 
TP incorrect filing deadline
[Rubel v. Commissioner, 856 F.3d 301 (3rd Cir. 
2017)] 





Injunction             pp. 613-614

Court granted an injunction against the 
TP and sole shareholder that requires the 
TPs to report and pay employment taxes, 
and the TPs agreed to the default 
judgment and injunction 
[United States v. Padron, 119 A.F.T.R. 2d (RIA) 2017-
1862 (S.D. Tex. 2017); United States v. Padron, 119 
A.F.T.R. 2d (RIA) 2017-1875 (S.D. Tex. 2017)] 



Litigation Costs   p. 614

IRS’s position in the employment 
tax case was substantially 
justified by the facts and the law, 
and the TP not entitled to 
attorney’s fees and court costs 
[Nelly Home Care v. United States, 119 
A.F.T.R. 2d (RIA) 2017-1496] 



Nominees                  p. 615

Transfers of business and 
personal property and business 
income to related trusts were 
shams and could be ignored for 
attachment of federal tax liens
[United States v. Acacia Corporate Management, 119 A.F.T.R. 2d 
(RIA) 2017-1931 (9th Cir. 2017)] 



Power of Attorney 
pp. 615-616

Joint return was invalid because 
it was filed without the spouse’s 
consent, a valid power of 
attorney, or other authority over 
the spouse
[Moss v. Commissioner, T.C. Memo. 2017-30]



Return                    p. 616

Court dismissed the claim for a 
refund because the TP did not 
file a valid return for the tax year 
of the refund
[Kiselis v. United States, 131 
Fed. Cl. 54 (2017)]



Statute of Limitations   p. 617

 TP’s OIC tolled the collection statute of 
limitations [United States v. Kidwell, 119 
A.F.T.R. 2d (RIA) 2017-899 (E.D. Calif. 
2017)] 

 An abated addition to tax for failure to pay 
can be reassessed if the reassessment is 
made within 10 years after the original 
assessment of the penalty [C.C.A. 2017-13-
001 (December 7, 2016)] 



SOL, Cont.           pp. 618-619

 SOL on assessments against a partner was 
suspended by FPAA issued to the partnership 
within 3 years of the filing of a return by the 
partner [Russian Recovery Fund v. United States, 
851 F.3d 1253 (Fed. Cir. 2017)] 

 IRS was not barred by the collection SOL for 
filing a lien enforcement action b/c the TP’s 
Tax Court case tolled the statute [United States 
v. Giaimo, 854 F.3d 483 (8th Cir. 2017)] 



Substitute for Return
pp. 619-620 

IRS assessment of taxes based 
on an SFR was not barred by the 
IRS processing an untimely 
request for a refund 
[Riggins v. Commissioner, T.C. 
Memo. 2017-106] 



Trusts and Estates – Estate 
Tax                      pp. 620-621

Property transferred to a limited 
partnership by the decedent was 
included in the gross estate 
[Estate of Powell v. Commissioner, 148 
T.C. 18 (2017)] 



Marital Deduction  
pp. 621-622

TP can recalculate their remaining 
applicable exclusion amount and 
remaining GST exemption to the extent 
an allocation of that exclusion or 
exemption was made to certain gifts, 
bequests, and generation-skipping 
transfers by or to same-sex spouses 
[Notice 2017-15, 2017-6 I.R.B. 783] 
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