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Topics:
 1. Form 2848, Power of Attorney P. 287
2. IRS Assessments P. 293
3. Responding to an IRS Notice or Letter

P. 298
4. Independent Office of Appeals  P. 304
5. Transferees, Nominees, or Alter Egos

P. 310
6. Amended and Superseding Returns

P. 317

Tax Practice And Procedure – P. 287



KNOW HOW TO COMPLETE AND FILE FORM 2848.

UNDERSTAND IRS DEFICIENCY PROCEDURES.

UNDERSTAND HOW IRS ASSESSES TAX ON CLERICAL 

OR MATH ERRORS.

KNOW HOW TO CONTACT IRS IN RESPONSE TO A 

NOTICE OR LETTER.

Tax Practice And Procedure – Learning 
Objectives – P. 287



UNDERSTAND WHEN TP IS ALLOWED APPEALS 

AND DISCUSS THE PROCEDURE.

Tax Practice And Procedure – Learning 
Objectives – P. 287 - Continued



Announced Areas 
of Enforcement And Related Issues –
Latest Developments – Not In Book



IRS Dirty Dozen – N-I-B
The IRS “Dirty Dozen” For 2022 – Some 

Highlights:
1. Charitable Remainder Trusts and Charitable 

Remainder Annuity Trusts – This scheme 
involves the transfer of appreciated 
property, such as land, to a charitable 
remainder trust, claiming a stepped-up 
basis to its fair market value on the date of 
transfer, and selling the property. 

Actual Dirty Dozen



IRS Dirty Dozen – N-I-B - Continued

The trust does not recognize the gain on 
the sale and, with the proceeds (often), 
purchases a single-premium annuity.
The taxpayer or other beneficiary then 

recognizes only a small portion of the 
annuity payments as income while 
claiming the remainder as representing a 
return of principal.



IRS Dirty Dozen – N-I-B - Continued

This abusive scheme is often sold by so-
called “financial advisors or firms” with the 
goal of eventually selling the taxpayer a 
high commission annuity.
This is one of the most egregious, 

fraudulent situations to exist in recent 
years. 



IRS Dirty Dozen – N-I-B - Continued
They are cleverly sold to naïve taxpayers 

often by so called reputable advisors. 
A taxpayer who becomes involved in this 

very abusive scheme is risking being 
charged with fraud with at least very 
severe penalties being assessed in 
addition to the omitted tax and interest on 
the assessment.



IRS Dirty Dozen – N-I-B - Continued
These trusts, by their nature in normal 

situations, are very technical in their 
construction and operation.
This was a situation that I had 

encountered…



IRS Dirty Dozen – N-I-B - Continued

2. “Maltese” or Foreign IRAs – This name of a 
form of this abusive scheme would be funny 
if it were not so serious. 

This scheme is where a US citizen or resident 
makes a contribution to an IRA or pension in 
the island of Malta or other foreign country. 

The main, promoted form of this scheme was 
called the Maltese pension or IRA program. 



IRS Dirty Dozen – N-I-B - Continued
It is being heavily promoted by so-called 

financial planners. 
In this scheme, “US taxpayers with no 

connection to the Malta were 
misconstruing the pension provisions of 
the Treaty to avoid income tax on the 
earnings of, and distributions from 
personal retirement schemes established 
in Malta”.



IRS Dirty Dozen –N-I-B - Continued
The basis for this ridiculous position is the 

signing of a recent competent-authority 
arrangement with the United States and Malta
confirming the two nations’ understanding of a 
pension fund for purposes of their joint tax 
treaty.

This is a very abusive scheme that has no legal 
basis and, again, could in some situations be 
construed to be fraud with at least the 
assessment of severe penalties and interest in 
addition to the omitted tax.



IRS Dirty Dozen – N-I-B- Continued
3. Captive Insurance Companies – this 

scheme involves microcaptive insurance 
companies located in Puerto Rico or other 
foreign countries. 

This has been an issue for a number of years.
A taxpayer who engages in this must treat it 

as a “reportable transaction”, thus, raising a 
large, “red flag”.

We will talk about this later in the 
presentation.



IRS Dirty Dozen – N-I-B - Continued
4. Monetized Installment Sales – This involves the 

abusive application of the installment sale 
rules under Section 453 by a seller, who, in the 
year of sale of property, effectively receives 
the sales proceeds through purported loans. 

In the year of the purported sale, the seller 
enters into a contract with the buyer for cash 
but then receives an installment note from an 
intermediary for the amount of the sale 
proceeds in exchange for the sold property . 



IRS Dirty Dozen – N-I-B - Continued
The intermediary then sells the property to the 

buyer and receives the cash for the purchase 
price.
The seller ultimately receives the proceeds as 

a nonrecourse, unsecured purported loan.
As in many abusive schemes, it relies heavily 

on the form of the transactions rather than the 
substance.  
In this instance, the substance is abusive tax 

avoidance. 



IRS Dirty Dozen – N-I-B - Continued
5. Offer In Compromise “Mills” – These are the 

promoters that constantly advertise with 
advertisements involving individuals that 
allege how the promoter was able to settle 
tax debts “for pennies on the dollar”.

In reality, the filing of an offer in compromise 
is very detailed and requires the taxpayer to 
meet multiple qualifications that most 
cannot. 



IRS Dirty Dozen – N-I-B - Continued
A great majority of offers in compromise 

are not either completed by the taxpayer 
and, thus, not allowed or are simply 
denied by the IRS for multiple reasons.
The “mills” operate by charging a fee of 

thousands of dollars upfront, filing a basic 
petition and having it denied, and simply 
telling the taxpayer that their offer in 
compromise was denied. 
No refunds are given. 



IRS Dirty Dozen – N-I-B - Continued
6. Ghost Preparers – These are preparers who will 

not sign a return including requiring the 
taxpayer to enter the filing of an e-filed return 
as “self prepared”.

In reality, these ghost preparers elevate the 
analytical probability of a return being audited. 

7. Inflated, Promised Refunds – Includes the 
requirement of a payment of return preparation 
fees in cash with no receipt, invention of credits, 
claim of fake deductions, etc. 



IRS Dirty Dozen – N-I-B - Continued

8. Issuance of Fake Forms 1099 – This is a 
process where a taxpayer issues a fake 
form 1099 to support a related deduction 
on the issuer’s return while issuing the 
form (often late) to another party whose 
identity they have obtained. 

9. E-mail, Telephone Calls, and Text 
Message Scams.  



IRS Dirty Dozen – N-I-B - Continued

10. Cross-border digital currency 
transactions. 



Earned Income, Child Tax, and American 
Opportunity Tax Credits – N-I-B

The IRS has stated that in 2021 they made 
$26 billion in incorrect credit refunds up 
from $16 billion in 2020.
The IRS reports that the improper refund rate 

is 23%.
The amount of improper refunds from the 

credits and economic impact refunds are 
expected to increase due to the new child 
credit rules. 



Earned Income, Child Tax, and American 
Opportunity Tax Credits – N-I-B -

Continued
Expect the IRS to continue a strict 

enforcement program as to allowing the 
various credits due to pressure on them to 
reduce the large amount of improper 
refunds. 



Virtual Currencies – N-I-B

Participation in virtual currencies is a 
prime target of IRS enforcement. 

The IRS is issuing John Doe summons to 
virtual currency exchanges.

The IRS has been using this information to 
contact taxpayers it believes have failed 
to properly report their income involving 
virtual currencies. 



Virtual Currencies – N-I-B - Continued
To emphasize the seriousness and determined 

intent to examine this issues, the IRS established 
Operation Hidden Treasure in 2021.

The operation is a formal partnership that 
coordinates action between the IRS Office of 
Fraud Enforcement and the Criminal 
Investigation Division. 

Thus, this issue is a very serious matter.



Virtual Currencies – N-I-B - Continued
The IRS during the 2022 filing season issued 

notices reminding taxpayers and their 
preparers to correctly answer the question 
on the form 1040 about their involvement in 
virtual currencies. 

The multiple notifications were unusual for 
the IRS to issue and underscores how serious 
they regard the correct answering of this 
question.



Virtual Currencies – N-I-B - Continued
Practitioner’s Note: If you have a client who is 

engaged in virtual currency, have them sign 
a representation letter that they have 
disclosed all information to you.

The IRS has been issuing since 2019, Letter 
6173 which begins by stating “we have 
information that you have or had one or 
more accounts containing virtual currency 
and may not have met your US tax filing 
requirements for transactions involving virtual 
currency which include… 



Virtual Currencies – N-I-B - Continued
The IRS is expanding the question about 

virtual currencies which they now term 
“virtual assets” on the 2022 form 1040.

The new question on the 2022 form 1040 
now states “at any time during 2022, did 
you (a) receive (as a reward, award, or 
compensation); (b)sell, exchange, gift or 
otherwise dispose of a digital asset (or a 
financial interest in a digital asset)?”



Virtual Currencies – N-I-B - Continued
This question encompasses other forms of 

digital assets in addition to cryptocurrency 
such as nonfungible assets (NFTs).

Practitioner Suggestion:  Include the IRS 
question verbatim in your 2022 
engagement letter. 



Employee Retention Credits - N-I-B

Our clients have been experiencing an 
unprecedented barrage of very aggressive 
and highly misleading, if not outright false, 
sales pitches promising them “free money” 
and “thousands of dollars” if the client will 
allow the contacting firm to file Employee 

Retention Credit claims for them. 



Employee Retention Credits – N-I-B -
Continued

For example, I had received the following 
voice mail on July 13 from a Le Grand Iowa 
phone number (follow up messages were 
from the same firm but were from different 
California phone numbers):

The individual introduced herself as Mary 
Stevens and stated:



Employee Retention Credits – N-I-B -
Continued

“ I need to speak with you regarding your 
outstanding employee retention credits 
under the CARES Act. You have been 
prequalified (emphasis added) for up to 
$26,000 in cash per W-2 employee due to 
the pandemic.  However, it is really 
important that I speak to you as soon as 
possible before these programs change..”



Employee Retention Credits – N-I-B 
- Continued

Please note the use of the word 
prequalified.
Prequalified?  How can a client be 

prequalified?
I have heard many reports from 

practitioners with repeated horror stories 
of false promises made by these “ERCs 
mills”.



Employee Retention Credits – N-I-B 
- Continued

It is the explosion of the “ERCs mills” that 
are playing very “loosely goosey”, if not 
outright fraudulently with the rules, and 
filing claims left and right that are very 
often false that has triggered IRS oversight.
Note: the IRS Criminal Investigation Unit 

has raided the office of a large 
management consulting group that was 
engaged in the aggressive marketing of 
promises to get ERCs for employers.  



Employee Retention Credits – N-I-B 
- Continued

One of the ethical issues involving these 
promoters and their promises, aside from 
the fact that we must work to keep our 
clients from getting involved with these 
“mills” and advise them of the severe, 
negative consequences of filing a claim 
that is false, is the promise of a 
percentage of the refund being paid to a 
practitioner if they refer a client or assist in 
the filing of the ERC refunds. 



Employee Retention Credits – N-I-B 
- Continued

Please remember that billing or receiving a 
percentage of a promised refund is prohibited by 
Circular 230 and, in the case of CPAs, by their 
ethical code. 
Do not go near these “mills” or anyway have your 

name associated with them. 
Document your advice to the client as to the 

negative consequences of filing such claims and, in 
the case, of where you have determined that the 
client does not qualify, restate that fact and why.



Employee Retention Credits – N-I-B 
Continued

An example of a major area of wrong 
information being given to our clients is 
regarding the requirement that a significant 
decline in gross receipts may be ignored.
 The clients are being advised that this 

requirement does not apply to them 
because their business was disrupted from 
supply chain issues, government shutdowns 
and some other really bizarre reasons.



Employee Retention Credits – N-I-B 
- Continued

Explain how this exception does not apply 
to them and document it. 
Additionally, you should advise the client 

that any ERC refunds that may be 
received will require that the tax return for 
the operating entity for the year in which 
the refunds were granted, and, in the case 
of a flow through entity, the related 
individual returns.



Employee Retention Credits – N-I-B 
- Continued

Advise the client in writing that you were 
not engaged by them to advise them on 
this issue and that you did not advise, 
research, or prepare any forms for the 
claims when a third party is involved. 
The comments to the client that are being 

suggested by this discussion can be 
documented with the client by e-mails, 
letters, etc. but in writing. 



Employee Retention Credits – N-I-B 
- Continued

Explain to the client that you will bill them 
for the amended returns if they have to be 
filed.
Do not sign ANYTHING that you did not 

prepare and do not give any information 
about your firm to the third parties.
In effect, have no contact with them 

whatsoever and, especially, do not allow 
yourself to be used inadvertently as a 
recommendation. 



Employee Retention Credits – N-I-B 
- Continued

Finally, advise the client and document 
the advice that if they are audited by the 
IRS it is likely that the third party will not be 
there to back the claims and, that if you 
agree to represent them, there will be an 
hourly charge for any and all work that 
you will do. 
If you do represent them, have the client 

sign an engagement letter.  



Employee Retention Credits – N-I-B 
- Continued

As a result of these “promoters” of free 
money, the IRS has announced an audit 
program that probably will be primarily by 
correspondence, in the beginning, to 
examine the claims for employee 
retention credits and maybe by field 
examinations later. 
It is very easy to see why the IRS is starting 

these audits and, indeed, they are being 
applauded for doing so. 



Employee Retention Credits – N-I-B 
- Continued

The IRS will issue an Information Document 
Request in some form that requests the 
following information:

1. A schedule that compiles the gross 
receipts by quarter for 2019, 2020, and 
2021.

2. A schedule that reflects whether and how 
the any quarters meet the gross receipts 
test for 2020.



Employee Retention Credits – N-I-B 
- Continued

3. A schedule that reflects whether and how 
any quarters meet the gross receipts test 
for 2021. 

This schedule should reflect the different 
qualifications in this area for 2021.

4. If you do not qualify under the gross 
receipts test, have detailed 
documentation to show that you were 
shutdown by government order, if indeed 
you were.  



Employee Retention Credits – N-I-B 
- Continued

5. If you do not qualify under the gross 
receipts test, have detailed 
documentation to show that you were 
fully or partially suspended during 2020 or 
2021, if indeed you were.

This documentation should not be 
argumentative but of a third party nature 
to give it verification that it happened.



Employee Retention Credits – N-I-B -
Continued

6. Schedules detailing your payroll during 
2020 supported by photocopies of 
detailed payroll records such as forms W-
2, employee leave records, etc. 

7. Payroll Protection Program loan 
forgiveness records.

Be sure that the client gives photocopies 
and not the original records. 



Employee Retention Credits – N-I-B 
- Continued

8. Schedules that reconcile the various 
schedules to your conclusion and, also 
that reconcile the amounts back to the 
filed forms 941 and/or 941X.

Understand that it is incumbent upon the 
client or you (if you are engaged to 
represent them) to clearly show the IRS 
what the schedules conclude, explain, 
etc. 



Employee Retention Credits – N-I-B 
- Continued

Any type of audit in this area will be 
complicated, time consuming, prone to 
misinterpretations (especially if by 
correspondence), and most likely will not 
be concluded for a long period of time. 



Foreign Bank Accounts – N-I-B

The IRS and Department of Justice 
continue to aggressively enforce the 
requirements to report all foreign 
accounts.

The IRS has taken the position that the 
$10,000 penalty for non-willfull failure to 
report a foreign (which is large enough) 
should be applied on a per account basis 
and not per form.



Foreign Bank Accounts – N-I-B -
Continued

This resulted in a court case in which a 
taxpayer who had failed to file the 
required FBAR report on various foreign 
accounts had the IRS assert the penalty on 
each account instead of one flat $10,000 
penalty for not filing the FBAR form.

This position was taken even though the 
IRS held that the failure to file the form was 
not deliberate.



Foreign Bank Accounts – N-I-B -
Continued

The taxpayer was assessed a total penalty of 
just over $2 million.

A lower court supported the IRS but two Appeal 
courts have split on this aggressive application 
of the $10,000 penalty with one in favor of the 
IRS and one in favor of the taxpayer who had 
argued the penalty should be $10,000 for not 
filing the form that included the accounts and 
not on the per account basis. 



Foreign Bank Accounts – N-I-B -
Continued

The Supreme Court has agreed to hear the 
case and rendered a decision.

Thus, we will see the result.
The moral of this story is that under no 

conditions neglect to file the FBAR forms 
and it is better to estimate higher than 
lower as to the value of the accounts 
being reported. 



Foreign Bank Accounts – N-I-B -
Continued

Practitioner’s Recommendations:
1. Be sure to cover the existence of foreign 

accounts in both your engagement letter 
and your client tax packet. 

2. Make a list of clients that must have the 
FBAR filed timely. 

3. Be proactive in filing the form and amounts 
included on the form.

4. Remember that the failure to file the FBAR 
form by a practitioner that is aware of the 
need is an area of potential malpractice 
claims.



Foreign Bank Accounts – Willful 
Failure to File N-I-B

Bedrosian
This case is an example of whether the 

taxpayer ignores the practitioner’s advice 
to file a FBAR.
In this case, the taxpayer owned two Swiss 

bank accounts and was advised by his 
accountant that he must file a FBAR and 
failure to do so was a violation of the law.
In a later year, he finally filed the form in 

which he reported only one account.



Foreign Bank Accounts – Willful 
Failure to File – N-I-B - Continued
The IRS caught his failure to file a timely 

FBAR and noted that he had reported only 
one bank account. 
They assessed a penalty for the willful failure 

to file a correct FBAR return of $976,000.00
The taxpayer contested the penalty amount 

in court.
However, the Court sustained the assertion 

of the penalty. 



Foreign Bank Accounts – Willful 
Failure to File – N-I-B - Continued
The Court stated that the standard for 

willfulness includes reckless conduct and 
the taxpayer demonstrated such conduct 
by ignoring the accountant’s advice to file 
a timely FBAR and reporting one that was 
incorrect.
Practitioner’s Recommendation:  

Document and/or have the taxpayer sign 
a statement that they were told to file a 
FBAR.



Noncompliance – Backup
Withholding 

The Office of the Treasury Inspector 
General for Tax Administration (TIGTA) has 
cited the IRS for failure to vigorously 
enforce the backup withholding rules. 

In their report, they cited that failure to do 
so was costing billions in lost revenue. 



Noncompliance – Backup
Withholding - Continued 

In their sample of 440,000 form 1099 filings 
with a missing or incorrect identification 
number, they found that the failed backup 
withholding on this sample cost the 
Treasury $13.3 billion in lost revenue. 

This noncompliance was primarily with 
forms 1099 reporting nonemployee 
compensation. 



Noncompliance – Backup
Withholding - Continued 

Therefore, with such a negative finding and 
based upon IRS’s historic strong reaction to 
negative findings by TIGTA, the IRS has 
announced they will pursue backup 
withholding issues. 

The announcement by the IRS of the backup 
withholding compliance program is 
particularly ironic in light of their destruction of 
30 million information returns for the year 2020.



Section 531 (Accumulated Earnings Tax)
Audits

This issue has been a long “sleeping monster” 
because of the focus on partnerships and S 
corporations. 

Currently, there are tax court cases pending 
regarding the IRS’s assertion of this punitive, 
separate tax.

It exists in C corporations that are liquid asset 
“heavy” such as cash and accounts receivable 
and have a very low or nonexistent debt.



Section 531 (Accumulated Earnings 
Tax) Audits - Continued

The IRS is increasing the number of audits 
in which they are raising the issue of 
excess accumulated earnings and 
asserting the punitive provisions of Section 
531.
This issue only pertain to C corporations. 
The tax is asserted on what is determined 

to be excess earnings at the rate of 21% of 
that total amount.



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

A C corporation is allowed essentially a 
low level of retained earnings.

Retained earnings in excess of this 
threshold are subject to this punitive tax.

Scan everyone of your C corporation 
clients and their respective balance 
sheets.



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

Does it exist?
If so, you can do a lot now to prevent its 

application such as establishing 
contingency plans, etc. which we will 
explain later. 



Section 531 (Accumulated 
Earnings Tax) Audits - Continued
The accumulated earnings tax penalty is 

designed to force corporations to pay 
dividends rather than hold on to a large, 
liquid asset accumulation.
The presence of this issue can be 

determined by reviewing the corporate 
balance sheet. 
The practitioner should look for some red 

flag such as:



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

1. Very liquid, current assets as evidenced 
by a large account balance in cash and 
accounts receivable.

2. The absence of any material debt 
amounts. 

3. In factoring numbers 1 and 2 above, the 
overall appearance of the balance sheet 
reflecting the corporation is very liquid. 



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

4. The absence of the payment of any 
dividends or just very small dividend 
amounts in comparison to the liquidity of 
the corporation. 

If the practitioner suspects that the excess 
accumulated issue applies, they should 
utilize the Bardahl formula to determine 
the extent the issue applies to the client. 



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

The issue can be preempted with:
1. The corporation adopting a written plan related 

to the  redemption of the corporate stock for 
events such as the eventual exist of the 
ownership and, thus, an allocation of reserved 
retained earnings.

2. The corporation having an written plan of 
needed capital expenditures as to how much, 
when, and why. 



Section 531 (Accumulated 
Earnings Tax) Audits - Continued

3. A written analysis of potential cash flows issues 
based upon the demands of the corporate 
business cycle.

4. A written analysis of any possible extraordinary 
future events that would demand the 
corporation to accrue cash and remain liquid

The important requirement is the establishment 
of these contingency plans and analyses that 
are in place PRIOR to an IRS audit.  



H.R. 7352 – PPP Loans

President Biden has signed into law H.R. 
7352 known as the PPP and Bank Fraud 
Enforcement Harmonization Act of 2022.

This law extends the statute of limitations 
for fraud charges to be brought in 
connection with PPP loan applications. 

The law applies to the first and second 
round of loans made under the program. 



H.R. 7334 – PPP Loans
President Biden signed into law H.R. 7334 

which is known as the COVID -19 EIDL 
Fraud Statute of Limitations Act of 2022.

This law extends the statute of limitations 
to file fraud charges connected to loan 
applications from the COVID-19 related 
EIDL program including EIDL advances 
and Targeted EIDL advances to 10 years.



H.R. 7352 and 7334 PPP Loans

Both bills specify that any criminal charge 
or civil enforcement action alleging that 
fraud was committed shall be filed no later 
than 10 years after the offense was 
committed. 

Both bills were passed with bipartisan 
support.



H.R. 7352 and 7334 – PPP Loans -
Continued

The Small Business Administration’s Office of 
Inspector General has identified $78.1 billion 
in potentially fraudulent EIDL loans and 
grants that were paid to ineligible entities 
and an additional $6.7 billion in loans and 
grants linked to identity theft. 

The SBA had previously identified in excess 
of 70,000 PPP loans in excess of $4.6 billion 
as potentially fraudulent. 

My thoughts are…



PPP Loans and Audit

The passage and implementation of H.R. 
7334 and H.R. 7352 were in response to the 
discovery of multiple PPP loans that were 
fraudulently obtained and utilized. 
This has started a wave of audits 

nationwide. 
We can expect these audits to continue.



The IRS and PPP Loans

The IRS is raising the issue of the taxability 
of PPP loan proceeds in various audits. 
The taxpayer must prove that they used 

the proceeds for the required purposes 
under the PPP statutes. 
If not, the proceeds will be taxable.



The IRS and PPP Loans - Continued

In a recent case, a taxpayer claimed that she 
used the proceeds for eligible expenses and 
the lender forgave the loan based upon her 
representations.
During an IRS audit, the examiner discovered 

that she did not use the amounts for eligible 
expenses. 



The IRS and PPP Loans - Continued

Accordingly, the IRS treated the income as 
taxable to the extent of the cancellation. 



Authorization to Represent 
Taxpayers –Pgs. 289 - 294



Authorization to Represent 
Taxpayers – Pg. 287

See page 287 for the levels of 
representation.

Full Representation Powers:
Attorney - Active license.
CPA – Active license.
Enrolled Agent - Active



Authorization to Represent 
Taxpayers – Pg. 287 - Continued
Enrolled Actuary – Active.
Temporary Enrolled Agent.
The difference is the maintenance of the 

licensing and the individuals requirements 
to maintain their license.



Completing the Form 2848 - Pg. 288
Let us cover the entries that have to be 

made.
One particular note that is preparing a 

form 706 that the decedent’s social 
security number is entered. 

It is important to check the box to receive 
all IRS communications each time as well 
as entering the current telephone and fax 
number. 



Forms 2848 and 8821 – N-I-B
The IRS has stated that they are very 

behind in the processing of both forms 
2848 and 8821 regardless of whether they 
were mailed, faxed, or sent by e-mail.

The IRS recommends the Tax Pro Account 
for submission but a problem exists with 
the form being sent to the clients account 
for signature since many clients do not 
have one.



Forms 2848 and 8821 – N-I-B -
Continued

My recommendation is……



Jeopardy Assessments and Notices 
– Pgs. 295 - 305 



Jeopardy Assessments – Pg. 295

Jeopardy Assessments
Collection is in jeopardy which is based 

on the certain factors listed on pg. 295.
In such cases, the assessment is made 

immediately and requires written 
approval.
List of the factors to consider – Pg. 295.



Jeopardy Assessments – Pg.-295 -
Continued

These assessment are not done lightly by 
the IRS.
They are necessary to protect the 

governments interest. 
There will be more of them due to the 

hiring of additional revenue officers and 
collection specialists. 



Math and Clerical Errors – Notices –
Pgs. 296-297

General Reasons:
Addition and subtraction errors.
Incorrect usage of IRS tax computations.
Inconsistent entries on the return.
Omission of information.
Excess credit or deductions above the statutory 

allowed amounts. 



Math and Clerical Errors – Notices –
Pgs. 297 - 298

Omission of the taxpayer’s identification numbers 
such as the SSN.
Earned income credits when there is no self-

employed or other earned income.
Miscellaneous others. 
Note: These type of notices are NOT audits and 

do not affect the audit status of the return. 



Math and Clerical Errors – Notices – N-I-B

There is a rise in the number of these notices due 
to the increase in self-prepared returns where the 
software is easily manipulated, misused, etc. and 
the “self practice” of tax law. 
However, just because you received a notice 

does not mean under any circumstances that it is 
correct!
Here are some of many examples:



Bogus Notices From IRS –
Not In Book

Despite promises from IRS that they would 
do better in issuing “bogus” Notices, the 
following discussion concerns just SOME of 
the erroneous and, in many cases, 
outrageous notices issued by them.



Bogus Notice - #1
Penalty for Failure to File – N-I-B 

Clients are receiving failure to file assessments 
when they have filed married-separate even 
though a form 4868 (extension) was filed 
timely on a joint return basis.
The IRS has never done this before!
The taxpayer is correct in assuming that an 

extension was timely filed and there is no 
failure to file situation. 



Bogus Notice - #1
Penalty for Failure to File – N-I-B - Continued 

Telephone calls (when either the 
practitioner or the client has been able to 
get through and speak with a 
representative) have resulted in no proper 
explanation for the assessment notices 
and, often, have the IRS representative 
blaming the practitioner or denying the 
validity of the form 9325.



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B
The IRS has been issuing an erroneous 

notice CP14 demanding a remaining tax 
balance owed or an incorrect amount 
owed.
The IRS is issuing these notices when a 

payment was made by a spouse who was 
the secondary spouse (second listed one) 
on the return.



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B - Continued

While the IRS is not admitting (once again) 
that there is another “glitch” in their 
programming, they have stated that this is 
occurring because the payment was:



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B - Continued
1. Not electronically made or
2. Made electronically but posted “before 

the joint return indicator is present to 
identify the primary taxpayer” or

3. Made by the secondary spouse via the 
Make a Payment feature on the IRS 
online function.



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B-Continued
The IRS has stated:

1. Taxpayers who have fully paid the 
correct amount of taxes do not need to 
respond to an erroneous notice (Note: do 
you actually believe that you will not 
have to?).

2. Also, in regards to the above statement 
by the IRS, they have stated that 
taxpayers do not need to call them. 



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B - Continued
3. Taxpayers who have paid only part of 

their taxes due should pay the remaining 
correct balance either in full or enter into 
an installment agreement or other 
collection alternative. (Good luck in 
doing this with an erroneous balance 
showing on IRS records).



Bogus Notice - #2
Balance Due Notices On Joint Returns –

N-I-B - Continued
4. Taxpayers with an online account under 

the social security number of the 
taxpayer who made the payment can 
check the account to ensure the 
payment was credited.

The Taxpayer Advocate recommends that 
you retain the erroneous notice and verify 



Bogus Notice - #2
Balance Due Notices On Joint Returns 

– N-I-B - Continued
that the taxes were in fact paid and 
credited properly. 

My thoughts….if you have this situation, it 
is a real mess and it will be a long, 
complicated effort to straighten it out. 



Bogus Notice - #3
Penalty Notices Issued by Ogden Service 
Center on 2020 Partnership Returns – N-I-B

The Ogden Service Center has been 
issuing failure to file notices on 
partnerships where the extension was  
timely filed electronically and the tax 
return was subsequently timely filed 
electronically.
Thus, a response is needed. 



Bogus Notice - #3
Penalty Notices Issued by Ogden Service 

Center on 2020 Partnership Returns – N-I-B -
Continued

There is no excuse for this.
My thoughts are…



Bogus Notice - #4
Misaddressed Correspondence – Strange 

Correspondence – Acknowledgments –N-I-B 
The IRS is mailing a letter that acknowledges 

correspondence that was never sent by the 
taxpayers.
In many cases, the name on the IRS letter is 

somewhat different than the current official 
filings and may have been a past name.
The employer identification number is the same.  



Bogus Notice - #4
Misaddressed Correspondence – Strange 
Correspondence – Acknowledgments –

N-I-B - Continued
It would appear that these letters are 

some type of error in entering some other 
taxpayer’s information such as the 
employer identification number, thus, 
triggering this automatic correspondence.
However, continue to follow it for security 

reasons to see if there are any follow-up 
notifications. 



IRS and Its “Paused” Notices
Promise – N-I-B

The IRS pledged in early February of 2022 
that they are “pausing” the issuance of 
notices and automated letters involving 
unfiled returns, multiple stage unpaid 
balances, final notice of an outstanding 
balance, and intent to levy while they 
work through their backlog.



IRS and Its “Paused” Notices
Promise – N-I-B - Continued

The IRS gave no date on when they would 
cease their “pausing” initiative. 

It is apparent that this initiative, from our 
discussion, has not included other 
untimely or wrongly issued notices.



Math Error Correction Notices – N-I-B

In 2021, the IRS sent 14.5 million math error 
correction notices to taxpayers.
Only 1 million notices were sent out in 2020.
The primary reason for the increase in math 

error notices was due to errors related to the 
recovery rebate credit. 
The IRS expected the amount in 2022 to 

exceed 2021 because of the child care 
credit.



Erroneous Recovery Rebate Credits –
N-I-B

Office of the Treasury Inspector General for Tax 
Administration Report

TIGTA issued a report state that in 2021 more 
than 1.2 million recovery rebate payments 
totaling $1.9 billion were sent to ineligible 
individuals. 
TIGTA also reported that approximately 

644,705 individuals that were eligible for a 
total of $1.6 billion in recovery rebate 
payments had not received them.



What to Do?
The farce that we have been experiencing with 

the IRS in the last two years regarding bad 
notices and lack of responses, etc. from them 
gives us the temptation to stay that responses 
are useless. 

They are not and we must respond and respond 
and respond and..



What to Do? – N-I-B
Definitely respond in writing!
As always, make certain that your response is 

detailed and very clear in what you are saying 
because….

If there is a fax number, fax it and keep the 
confirmation. 

If no fax number, respond in writing and mail it by 
Priority Mail so you have internet proof of it having 
been received. 

Be prepared to write additional responses…



What to Do? – N-I-B
If you are absolutely certain about your 

position, then advise the IRS in your letter that 
you wish to be notified of your Appeal rights if 
they disagree with your position because...

The IRS has been criticized and, rightfully so, for 
not advising individuals of their appeal rights.



What to Do? – N-I-B
If you can get through (and only 10% of the 

calls are now being answered) do not expect 
the IRS to give you much of any information 
and be certain that you have a form 2848 next 
to you to be faxed. 

The Practitioner’s Priority line may provide 
greater assistance but again you will need to 
have a form 2848 ready and be prepared to 
wait to get through (if at all).



Appeals – Pg. 306 - 311



Appeals – Not In Book

With the advent of the IRS increasing their 
enforcement staffing as a result of the 
funding provided in the Inflation Reduction 
Act, it is important that we become 
cognizant of the right to appeal an IRS audit 
or other assessment and how to make such 
an appeal.   



Appeals – Pg. 306
The Office of Appeals is by legislation an 

independent office with the IRS.
In theory, they are to make their decisions not 

on the basis of the IRS’s position but with fresh 
eyes toward the “facts and circumstances” 
and application of the related tax law. 

In the past, these decisions considered the 
probability of the IRS winning the issue in court.



Appeals – N-I-B
Every Taxpayer Bill of Rights (and there have 

been several) has emphasized the right of a 
taxpayer to an appeal of an IRS determination. 

It is up to the taxpayer to make an appeal and 
they must consider the following:

1. Cost versus benefit.
2. Are there other issues the IRS 

could have raised but did not because…
1. Strength of case.



Requesting an Appeals Conference
Pg. 306

List of notices and letters that give rise to an 
appeal hearing. 

If the total amount of tax and penalties for any 
tax period exceeds $25,000, a formal written 
protest is required.

This requirement applies to partnership and S 
corporation cases regardless of the dollar 
amount. 



Requesting an Appeals 
Conference – Small Cases -Pg. 306

There exists a small case request to appeal 
proposed tax and penalty assessments where 
the total is $25,000 or less for each tax period.

The appeal requirements are much simpler 
than cases which are greater than $25,000.

In these cases the taxpayer may file a form 
12203 or prepare a brief written statement to 
file. 



Requesting an Appeals Conference –
Small Cases -Pg. 306 - Continued

In filing a written statement, the taxpayer must 
list the disputed issues and the reason why the 
taxpayer disagrees with the position. 

In preparing such a written statement, the 
taxpayer should emphasize the facts, the 
relevant law, and application of the facts to the 
law. 



Resolution of Audit Issues – Appeals 
– Not In Book

The next five topics to be discussed will be 
regarding the rights of a taxpayer to have his or 
her positions regarding issues raised in an audit to 
be heard fairly and factually.

In recent years due to heavy pressure for agents 
to open, conduct audits, and close the 
examinations as quickly as possible it has been 
observed that a number of “short cuts” have 
been taken. 



Resolution of Audit Issues – N-I-B -
Continued

Some of this is deliberate with an attitude by 
agents to simply “let Appeals solve it” rather than 
develop and resolve the issue themselves.

Some of it is due to the tremendous lack of 
experience by the IRS workforce due to 
retirements, incompetence due to a lack of IRS 
provided continuing professional education, lack 
of direction to resolve issues, or just a lack of 
willingness to resolve the issues. 



Resolution of Audit Issues – N-I-B -
Continued

Or all of the above!
Whatever the reasons, in recent years cases 

have been more and more poorly developed 
on a factual and/or legal basis.

This has left the taxpayer in an unfair position of 
being subject to arbitrary positions sometimes 
based upon opinion, not knowing why the issues 
are really being adjusted, etc. 



Resolution of Audit Issues – N-I-B -
Continued

Regardless of the reasons, the taxpayer has the 
right under our system and, especially, under the 
Taxpayer Bill of Rights to have his or her positions 
heard, adjudicate fairly and quickly, and, thus, on 
a sound basis. 



Resolution of Audit Issues – N-I-B -
Continued

The following five topics that we are going to 
discuss will present changes in the IRS system that 
will go a long way to achieving fairness and 
resolution for the taxpayer. 



Appeals Guidelines – N-I-B

In July of 2014, guidelines were issued to IRS 
personnel and contain a significant change in 
how a case sent to Appeals must be developed 
as well as such items as the length of statute of 
limitations on the case sent to Appeals. 

Actually, an examination of the guidelines 
represents a reversion to the old Appeals division 
standard.



Appeals Guidelines – N-I-B

While these guidelines initially has reduced the 
lack of quality written positions by agents, the 
quality is starting to slide again.



Appeals Guidelines –N-I-B -
Continued 

While these guidelines initially reduced the 
lack of quality, written positions by agents

The quality is still sliding because of the push 
for statistics. 

Appeals has had to impose their standards 
before. 

It has two components:



Appeals Guidelines – N-I-B -
Continued 

1. It reflects that in a number of instances, IRS 
personnel will send cases to Appeals to simply 
have Appeals make a decision when he or she will 
not or cannot make  the technical determination.

2. It is the “when in doubt, send it to Appeals 
standard” that represents a laziness or ignorance of 
the law, facts, or application of same to a given 
issue or pressure from immediate supervisors.



Appeals Guidelines – N-I-B -
Continued 

This has been prevalent all too often and IRS 
managers have turned a “blind eye” to it to 
simply close the cases. 



Appeals Guidelines – N-I-B -
Continued 

What this standard requires is that the case be 
“fully developed” and that all technical and 
factual issues be addressed. 

Furthermore, if there are any deficiencies in the 
case, the case will be sent back to the examiner.



Appeals Guidelines – N-I-B -
Continued 

The problem for the examiner with a case being 
sent back is that it continues the months in 
process (i.e., currency issue) and time on case 
(which are exactly tracked) and which are both 
highly negative factors to the examiner and his 
or her managers. 

This standard, effectively, encourages the 
examiners to go the extra step, make decisions 
and close the case at their level. 



Appeals Guidelines – N-I-B -
Continued 

Thus, only cases that truly have a valid 
disagreement that is properly developed should 
go forward. 



Appeals Guidelines – N-I-B –
Continued 

The Internal Revenue Manual has been revised to reflect 
the reasons for returning a case to the field:

1. The case is missing a protest, the protest fails to set forth 
the taxpayer’s position, lacks detail, or fails to meet the 
requirements of Publication 1 (Your Appeal Rights and 
How to Prepare a Protest If You Don’t Agree) or

2. Some action must be taken or some event must occur 
before Appeals can adequately consider the case or

3. Technical advice was pending at the time of referral or 



Appeals Guidelines – N-I-B –
Continued 

4. Appeals discovers potential fraud, malfeasance 
or misrepresentations of material fact or

5. The taxpayer provides new information or 
evidence that the originating function has not 
considered. 

 Essentially, the guidelines demand a fully 
developed case which has always been the 
standard, but, for reasons we have discussed, 
the examination division has often ignored. 



Appeals Guidelines – N-I-B –
Continued 

 What the Appeals memorandum is attempting 
to do is refocused on the Internal Revenue 
Manual definition of a “fully developed case.”

 The IRM defines a fully developed case as one 
“that has all pertinent evidence and is well 
documented with an easy to follow audit trail.”

 The case must contain the evidence needed 
to support the proposed adjustments. 



Appeals Guidelines – N-I-B –
Continued 

 What is a major revelation is that Appeals will now 
attempt to settle a case on “factual hazards 
which is defined as the uncertainty as to facts a 
court would find true) if the case is not fully 
developed and the taxpayer has not provided no 
new evidence or information. 

 Also, if a taxpayer or his or her representative 
“unreasonably delays the process by intentionally
submitting new information or raising new issues, 
the case will not be sent back and the conferee 
will settle the case. 



Appeals Guidelines – N-I-B –
Continued 

Before anyone thinks about delaying a case, not 
providing the requested information, etc., the 
standard imposes requirements on the practitioner 
community. 

Due to a large rise in practitioners and/or 
taxpayers not supplying the requested information 
to the examiner and, thus, the case being sent to 
Appeals due to lack of substantiation, etc., the 
standard requires the examiners to make liberal 
use of summons and summons enforcement.  



Appeals Guidelines – N-I-B –
Continued 

Thus, if the information is not forthcoming, the 
examiner is to use a summons to force it and 
summons enforcement if it is not provided. 

It is not a good idea in terms of arguing the value 
of a client’s position to have in the case file that a 
summons was issued and enforced to obtain 
information. 



Appeals Guidelines – N-I-B -
Continued 

Thus, the practitioner and/or client has a duty to 
provide in a manner consistent with the time 
frames on the request all documentation, etc,.

If not, the Appeals conferee will consider the 
failure of the taxpayer and/or practitioner in not 
providing this information to be highly prejudicial 
to a favorable consideration.



Appeals Guidelines – N-I-B -
Continued 

The new standards now require a minimum 
period on the statute of limitations which is a 
minimum of 12 months and may be as high as 18 
months.  This is not clear. 

My thoughts are….



The Appeals Conference – Pg. 307
The taxpayer and/or their representatives may 

request an appeals conference either in person 
or in a virtual format.

Some small case conferences are handled by 
telephone. 

The telephone and virtual conferences make the 
Appeals process more user friendly. 



The Virtual Appeals Conference –
Pg. 309

If it is requested and agreed upon, the Appeals 
conferee may schedule a virtual conference. 

These conferences work!
The conferences are held via WebEx or Zoom.



The Virtual Appeals Conference –
Pg. 309 – Continued

The Appeals conferee will e-mail a link to attend 
the conference. 

During the conference, the tax practitioner can 
share documents on his or her screen but cannot 
electronically transfer files. 

Note: the last point is why the appeals protest 
letter should be complete with all documents and 
attachments. 



Virtual Appeals – N-I-B 

The Appeals Office will begin the 
resumption of in-person conferences.

However, they have announced that they 
will continue to offer virtual conferences 
for the taxpayers and their 
representatives.

These virtual are just as effective. 



Completion of the Appeals Process –
Pg. 309

If the taxpayer and/or representative cannot agree 
with the Appeals conferee on some or all of the 
issues, they have the option to file a petition in Tax 
Court or pay the disputed tax and litigate the case 
in the US Court of Federal Claims or the taxpayer’s 
applicable UD District Court.

Why the District Court?
Cost versus benefit must be weighed. 



Completion of the Appeals Process –
Pg. 309 – N-I-B

The time element from the beginning of the audit to 
the conclusion of the Appeals process varies. 

The average time in the Appeals process alone is 
372 days and can be longer due to volume of cases 
that are appealed and a shortage of qualified 
conferees. 

The answer can be the “Fast Track Settlement” 
program that we will discuss next. 



Fast Track Settlement Reference to 
Pg. 309 and Not In Book

Revenue Procedure 2017-25
This revenue procedure makes permanent 

it’s Fast Track Settlement program.
This program is a blessing to the 

practitioner as it gives him or her a tool to 
combat agent’s who are taking positions 
that are unreasonable, not factual, etc. 
and helps to move along the audit. 



Fast Track Settlement Reference to  
Pg. 309 - Continued

The program in some ways keeps the agent 
from taking an arbitrary position and not 
doing their research, etc. as they are under 
pressure to close as many cases as possible 
as soon as possible. 



Fast Track Settlement - Continued

The agents also seemed to hate the 
program because it keeps their audit 
open and adds age to it. 
The program has many advantages to it.
It was effective March 20, 2017. 



Fast Track Settlement - Continued

It is available to anyone who is under an 
audit by the Small Business/Self-Employed 
Division who have at least one open year 
and have at least one unresolved factual 
or legal issue that is in dispute. 



Fast Track Settlement - Continued
Cases that are accepted by the SB/SE fast track 

settlement program are heard by an Appeals 
conferee/officer “trained in dispute resolution.”
The program involves at least one conference 

among the parties which is officially termed a Fast 
Track Settlement session.
Taxpayers can have either an authorized 

representative in the session, represent themselves, 
or both. 



Fast Track Settlement - Continued
Some Requirements and Rules:

1. The purpose of the program is to resolve issues that 
are disputed as to their factual and/or legal basis 
while the case is still under the SB/SE examination 
division.

2. The intention is that the process will be completed 
within 60 days after the 
taxpayer’s/representative’s request for 
consideration for the program is accepted.

We will see about that due to IRS lack of resources 
which means….



Fast Track Settlement - Continued

3. The program still guarantees that the taxpayer 
may request an Appeals hearing and that right is 
not forfeited by participation in the program.

4. The Fast Track Settlement session may be initiated 
any time once an issue is fully developed which 
means that the agent has to complete and obtain 
answers to all referrals, valuations, opinions, etc. 

This is an advantage to the representative 
because….



Fast Track Settlement - Continued
5. The taxpayer, the taxpayer’s representative, the 

revenue agent, or the agent’s group manager 
may suggest participation in the program.

Very rarely, if at all, will the agent or his or her 
group manager suggest the program because…
The representative and taxpayer should note that 

he or she must raise the issue of participation in the 
program and formally request it BEFORE the 
issuance of the agent’s formal report (i.e., form 
4549, form 4549-A, form 4605, etc.).



Fast Track Settlement - Continued

6. The IRS and taxpayer must consent to 
participate in the program.

It is crucial to note hesitation, refusal, etc. by the 
agent or his or her manager to consent to the 
program because……..
It must be explained to them that this is the right 

of the taxpayer and they must explain why the 
taxpayer is being denied his or her right to 
participate in the program.



Fast Track Settlement - Continued

7. Form 14017 – Application for Fast Track 
Settlement must be completed. 



Fast Track Settlement - Continued
The application form must contain what are 

termed “properly documented work papers 
supporting the examiner’s position” and include 
the taxpayer’s response.
Here is where the IRS must do their work and 

develop the issue before even giving it 
consideration by Appeals and here is where 
they do not….



Fast Track Settlement - Continued

8. The application and attached work papers, 
taxpayer’s response, etc. must be submitted to 
the group manager who makes the 
determination whether the case qualifies. 



Fast Track Settlement - Continued

Note:  If the manager refuses to submit the 
package (usually because they do not want to 
extend the time the case is open under audit) be 
certain to obtain in writing if possible the reasons 
for his or her refusal. 
Do not push them to submit it as the clock is 

ticking on them and not you. 



Fast Track Settlement - Continued
9. If a case is not accepted for the program by 

Appeals, it is returned to the SB/SE group 
manager and agent with an explanation of why 
it was not accepted and the alternative case 
resolution opportunities for the taxpayer. 



Fast Track Settlement - Continued

10.A decision not to accept a case for the Fast Track 
Settlement  is not subject to an appeal or judicial 
review, thus, it is final at that point.

11.The parties can withdraw their participation in the 
program at any time.

If participation is withdrawn before the Session, the 
taxpayer is still eligible for post-Appeals mediation. 

12.The following cases are not eligible for the 
program:



Fast Track Settlement - Continued
I. Lack of cooperation during the audit.
It is critical that you and/or your client gave full 

cooperation during the audit and there are not 
any instances of failure to cooperate.
Do not give the examiner and his or her manager 

a reason to disqualify you from the program 
which is in their advantage to do so. 



Fast Track Settlement - Continued
II. Correspondence audits which are the type 

performed by the Service Centers.
III. TEFRA partnership cases.
IV.Collection cases.
V. Cases that have been identified as containing 

issues for litigation or already docketed in court.
VI.Frivolous tax issues and arguments.
VII.Issues as to competent authority. 



Fast Track Settlement - Continued
13.Unresolved issues can be considered during the 

traditional Appeals process but are not eligible 
for post-Appeals mediation.

An in-depth reading of the revenue procedure 
will explain the nature of the program, the 
issuance and form of the Fast Track Sessions 
report, raising new issues during the session (be 
careful here!) and how the settlements are 
accepted or rejected by either party. 



Tax Practice – Miscellaneous 
Not In Book



Mileage Rates

Effective July 1, 2022:
For deductible business expenses, the rate 

is 62.5 cents per mile.
For the period of January 1, 2022 through 

June 30, 2022, the deductible business 
rate is 58.5 cents per mile.  



Mileage Rates - Continued

The rate for purposes of transportation to 
and from essential medical care is 22 
cents per mile.
The rate for the very restricted (applicable 

to military personnel) moving expense 
deduction is 22 cents per mile. 
The charitable rate is 14 cents per mile.



Per Diem Rates

Notice 2022-44
The IRS issued the above Notice stating the new 

per diem rates effective October 1, 2022.
The daily per diem rate for non-high cost localities 

is $204.
The daily per diem rate for high-cost localities is 

$297.



Per Diem Rates - Continued

The portion of the per diem rate treated as the 
daily per diem meal expense for non-high cost 
localities is $64.
The portion of the per diem rate treated as the 

daily per diem meal expense for high-cost 
localities is $74.
These amounts are the same as the current rates 

and may be used by taxpayers in the 
transportation industry.



Per Diem Rates - Continued

Note: Self-employed taxpayers may use these 
rates but their lodging costs must be substantiated 
separately. 
They cannot use the full $204 and $297 rates. 



Per Diem Rates - Continued

The Notice also revises the list of high-cost 
localities for which the new rates are effective. 
These localities are defined as ones that have a 

federal per diem rate of $250 or more.
The incidental expenses only rate of $5 per day 

remains the same. 



Electronically Filed Forms 1099 – N-I-B
The IRS has announced they are 

developing a new web based portal that 
will allow taxpayers to electronically 
prepare and e-file forms 1099. 

The IRS has stated that the portal will be 
modeled after the similar Social Security 
Administration’s platform which allows the 
employers to file the forms W-2.



Electronically Filed Forms 1099 –
N-I-B - Continued

However, the IRS says it needs more 
funding

Will it use the Inflation Reduction Act 
funding to accomplish this?

My thoughts are…..

IRS



Clarification of Exclusion of 
Personal Payments Defined – N-I-B
A reminder that beginning in 2022, a form 

1099-K is required to be issued for 
transactions that generate $600 or more in 
aggregate gross payments for the year. 
This means that such groups as PayPal, 

Venmo, eBay, Airnb, Uber, Lyft, etc. will 
track the payments to a specific taxpayer 
and issue a form 1099-K.



Clarification of Exclusion of Personal 
Payments – N-I-B - Continued

A clarification has been issued to state 
that reportable third-party network 
transactions are only those involving the 
provisions of goods and services. 
A form 1099-K is not to be issued for 

noncommercial transactions such as 
charitable contributions, reimbursements, 
and personal gifts. 



Clarification of Exclusion of Personal –
N-I-B - Defined - Continued

PayPal and Venmo allow users to lag 
transactions as personal. 

As long as they are categorized as personal, 
a form 1099-K should not be issued.

However, my thoughts are that the third party 
issuers are going to be “safe rather than 
sorry”.

Also, what will the states do (i.e., sales tax)?



Forgiveness of Penalties – N-I-B
IRS Notice 2022-36

The IRS has announced in this Notice relief 
from certain failure to file penalties and 
certain international information returns.
This is an important Notice!
Do not rely on the IRS automatically 

applying this Notice to your client’s 
account!



Forgiveness of Penalties – N-I-B-
Continued

The Notice applies to certain information 
return penalties with respect to taxable year 
2019 returns that were filed on or before 
August 1, 2020 and with respect to taxable 
year 2020 returns that were filed on or before 
August 1, 2021.
Also, the penalties will not apply to any of the 

specified returns in the Notice for 2019 and 
2020 filed on or before September 30, 2022.



Forgiveness of Penalties – N-I-B -
Continued

According to the IRS, the relevant penalties will 
be waived or, to the extent previously assessed, 
abated, refunded, or credited “without any 
need for taxpayers to request this relief”.
The IRS claims that they will be automatically 

refunding a total of $1.2 billion to 1.6 million 
taxpayers in previously assessed and paid 
penalties under this Notice that begin this last 
September. 



Forgiveness of Penalties – N-I-B -
Continued

Remember the still ongoing debacle of 
the IRS “promise” to refund the taxes paid 
on unemployment compensation, 
advanced premium tax credit, etc.?
It was not done
Be prepared to have to file a form 843 to 

claim the refund. 



Forgiveness of Penalties – N-I-B -
Continued

The Following is a Partial List of Forms 
Subject to the Relief Provisions

1. Form 1040.
2. Form 1040-NR
3. Form 1041.
4. Form 1120.



Forgiveness of Penalties – N-I-B-
Continued

5. Form 1120-F (US Income Tax Return of a 
Foreign Corporation).

6. Form 1120-FSC ( US Income Tax Return of 
a Foreign Sales Corporation).

7. Form 1120-H (US Income Tax Return for 
Homeowners Association).

8. Form 990-PF (Return of Private Foundation 
or Section 4947 (a)(1) Trust.



Forgiveness of Penalties – N-I-B-
Continued

9. Form 990-T (Exempt Organization 
Business Income Tax Return).

10.Form 1065.
11.Form 1120S.
12.Form 5471 (Information Return of US 

Person With Respect to Certain Foreign 
Corporations).



Forgiveness of Penalties – N-I-B -
Continued

13.Form 5472  (Information Return of a 25% 
Foreign-Owned US Corporation or a 
Foreign Corporation Engaged in a US 
Trade or Business).

14.Form 3520 (Annual Return to Report 
Transactions With Foreign Trusts and 
Receipt of Certain Foreign Gifts).



Forgiveness of Penalties – N-I- B -
Continued

15.Form 3520-A (Annual Information Return 
of Foreign Trust With a US Owner). This is 
an important one to forgive!

16.Failure to timely file any information 
return that meets the following criteria:

A. 2019 returns that were filed on or before 
August 1, 2020 with an original due date 
of January 31, 2020, February 28, 2020 (if 
filed on paper), or March 31, 2020 (if filed 
electronically).



Forgiveness of Penalties – N-I-B -
Continued

B. 2020 returns that were filed on or before 
August 1, 2021 with an original due date 
of January 31, 2021, February 28, 2021 (if 
filed on paper), or March 31, 2021 (if filed 
electronically).

The relief for the 2020 information returns is 
particularly ironic considering the IRS 
shredded 30 million of them that were not 
processed.



Forgiveness of Penalties – N-I-B -
Continued

 It would be funny, if it was not so serious a 
matter, that IRS would have the guts to issue 
a Notice with relief for the 2020 information 
returns after their “shredding party”.

Who is say that if you are contacted by IRS 
that you cannot argue that your forms 1099 
for 2020 were not included in the shredded 
ones???



Forgiveness of Penalties – N-I-B -
Continued

The penalty relief does not apply to any 
penalties not specifically listed in the 
Notice. 
The penalty relief also does not apply to:
1. Penalties for fraudulent failure to file.
2. Fraud penalties.



Forgiveness of Penalties – N-I-B -
Continued

3. Penalties in an accepted offer in 
compromise.

4. Penalties specified in a settled closing 
agreement. 



IRS Assertion of Penalties – N-I-B

The IRS asserted $37.3 billion in civil 
penalties during the 2021 year.
45% of the asserted penalties were on 

individual, estate, and trust income tax 
returns. 
18% were assessed on employment tax 

returns.
There is hope! $13.3 billion were abated.



Virtual Visits With Preparers – N-I-B

The IRS, at urging from the General 
Accounting Office, has announced a 
program to conduct  virtual “visits” with 
“problem preparers”.
These preparers are the ones that the IRS 

has deemed has having the “highest risk” 
of preparing returns with errors and failing 
to comply with preparer due diligence 
rules. 



Virtual Visits With Preparers – N-I-B -
Continued

In the past, the IRS has conducted these 
visits on a person to person basis. 
The IRS will conduct a pilot program using 

virtual programs to see if they are 
effective.  



E-filing of Additional 1040 Series 
Amended Returns – N-I-B

IRS Notice – 6-23-22
The IRS has made the following announcements:
Form 1040-NR (US Non Resident Alien Income 

Tax Return) that are amended may now be 
filed electronically. 
Furthermore, the IRS is adding a checkbox to 

the e-file version of the 1040X to indicate that 
the amended return is a superseding one and 
is, in effect, being filed electronically. 



E-filing of Additional 1040 Series 
Amended Returns – N-I-B -

Continued
A superseding return is a revision of an 

originally filed return but filed before the 
due date including extensions of the 
original return.
Thus, the superseding return replaces 

rather than amends the original return. 



IRS Lien – Property and a Life Partner 
– N-I-B

Dombrowski
The IRS can enforce a lien it had against a 
house that the taxpayer owned and resided 
in to satisfy the tax debts of her deceased 
life partner because the IRS had a property 
interest in the house under state law.



When Is a Return Filed? – N-I-B
Seaview Trading LLC

The Court held that for purposes of the 
statute of limitations, a partnership return is 
filed when an IRS employee authorized to 
obtain and receive delinquent returns is 
given the tax return and not when it is 
processed by the IRS employee.



When Is a Return Filed? – N- I – B -
Continued

In this case, this included a return that was 
faxed to the IRS employee.
This is a very important case because of 

what is happening with the massive delay 
in processing filed tax returns by the IRS.
My thoughts are…



Private Collection Agencies N-I-B

The IRS has announced that they will not 
refer taxpayers who receive Supplemental 
Security Income to private collection 
agencies that they contract with to collect 
delinquent tax assessments.
The IRS has stated that any private 

collection referrals that have already 
been made will be recalled. 



What Questions May I Answer?
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