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Learning Objectives P. 43
 Calculate the gross estate.
 Understand when an estate should consider electing portability 

of the deceased spousal unused exclusion (DSUE).
 Determine the amount of the DSUE.
 Know who has authority to obtain information and file returns for 

a deceased taxpayer.
 Recognize income in respect of a decedent and know how it is 

taxed.
 Identify a grantor trust.
 Know what deductions are available to an estate or trust.



Estate Planning – An Overview –
Not in the Book



Why Comprehend the Benefits of Estate and 
Trust Planning? – Not in the Book

Implementing one’s wishes.
Preventing an unintended enrichment of 

individuals by triggering a default through state 
law. 

 Identifying and organizing one’s assets. 
Maintenance and management of assets. 
Draconian federal estate tax proposals and 

being caught in an unintended situation. 



Why Comprehend the Benefits of Estate and 
Trust Planning? – Not in the Book - Continued

Medicaid planning – by the time many 
approach estate and trust planning to do this 
it is too late. 

My thoughts are….



ESTATE PLANNING

GIFTS TRUSTS

The Planning Cycle for Succession 
and Conservation of Assets – Not in the Book

OTHER



The Challenge of Asset Preservation vs. 
Estate Planning – Not in the Book

LONG-TERM CARE CURRENT AND FUTURE
HEALTH CARE

CURRENT SUBSISTENCE
NEEDS

ASSET PRESERVATION



Sources of Asset Preservation – Not in the Book

SOCIAL SECURITY MEDICARE

PRIVATE HEALTH CARE
OTHER INCOME

SOURCES

ASSET PRESERVATION


		

		

		

		

		



		

		

		

		

		







“The Best Estate Plan is……” 
Not in the Book

 The best estate plan is one that is well thought 
out, planned, and executed that results in that 
NO estate tax return having to be filed.

 Thus, the estate is not scrutinized. 
 If a client is married and one spouse dies, the 

estate planning options are not reduced by 
50% but by 80%!



Proposed Anti- Estate and Trust 
Legislation and Regulation 



Why Comprehend the Benefits of Estate and 
Trust Planning? – Not in the Book - Continued

The attached discussion of the proposed 
legislation is a “warning shot” of what is to 
come. 

Even if this particular legislation is not passed 
by Congress, it will remain on their agenda in 
some form. 

The reason: record spending and a burgeoning 
national debt!



American Families Plan – Proposed 
Changes – Estates – Not in the Book

 Eliminate the current provision to allow a 
stepped up basis on the increased value of 
assets over the decedent’s basis in an estate 
for assets that are inherited or subject to a 
gift tax.

Coupled with the above, a distribution of the 
assets would result in a taxation of all gains 
over $1 million. 



American Families Plan – Proposed Changes 
– Estates – Not in the Book - Continued

 Each beneficiary would be allowed a $1 
million exclusion with all gains above that 
amount to be taxed at the capital gains rate. 

 The $1 million exclusion would be indexed for 
inflation after 2022.

 Eliminate the use of grantor trusts for the transfer 
of assets for estate planning.

 Tax gains on assets transferred to grantor trusts. 



American Families Plan – Proposed Changes 
– Estates – Not in the Book - Continued
Reduce the estate tax exemption (requirement 

to file) to $5 million. 
 Tax gains on assets transferred to grantor trusts.
Reduce the applicable credit to a flat $1million 

limit on gifts. 
Make all estate tax changes effective January 

1, 2022 (current estate law reverts on January 
1, 2026 which we will discuss later). 

 End the “backdoor” Roth IRA conversions. 



American Families Plan – Proposed 
Changes – Estates - Continued

While there has been a discussion to allow an 
exception for small businesses and farms as 
existed in prior estate tax law, these “exceptions” 
were far from perfect and often generated 
unintended tax consequences. 

One of these exceptions has been described as 
not requiring the tax to be paid until the family-
owned businesses including farms are sold or 
otherwise cease to be family owned. 



Treasury’s Proposal to “Claw Back” Use of 
Trusts – Not in the Book

IRS Priority Plan of September 9th

Aside from the legislation being proposed, there 
is a separate effort to go after transfers to trusts.

 This “initiative” was quietly announced on 
September 9th by the IRS when they issued their 
annual priority plan.

 This consideration by the IRS is a serious threat 
and represents the anti-estate and anti-trust 
mentality that eventually will engulf all clients. 



Treasury’s Proposal to “Claw Back” Use of 
Trusts – Not in the Book - Continued

What is shocking about this initiative is that the 
IRS is considering how to circumvent prior law 
and make retroactive a provision in tax law that 
does not exist and is not authorized by Congress. 

 The IRS is considering how to “claw back” 
transfers into a trust that were made under the 
current higher estate exemptions.

 Thus, a transfer of assets into a trust in which a gift 
tax return was filed would be reversed and 
thrown into a now taxable estate. 



Treasury’s Proposal to “Claw Back” Use of 
Trusts – Not in the Book - Continued

 This contradicts the IRS pronouncement in 2019 
when they said that individuals who transferred 
assets into trusts for the children, etc. in the years 
of the higher estate exemptions would not be 
subject to any claw back and such transfers 
under the higher limits would be “locked in”.

 The big question is “what would happen if a 
someone transferred assets to the next generation 
when the higher exemption is in place but dies in 
2026 or later when the law reverts to the lower 
exemption?”



Additional Possible Changes -
Valuation Discounts - Not in the Book

One of the allowable techniques to reduce the 
value of assets going into a trust and other planning 
devices as well as reducing the amount of gift tax 
exemption being used in the subsequent filing of a 
gift tax return are valuation discounts. 
The Types of Valuation Discounts Are Based Upon:

Lack of control. 
Lack of marketability. 
“Cherry picking”.
“Nostalgia”. 



Additional Possible Changes - Valuation 
Discounts – Not in Book - Continued 

Four years ago, the IRS proposed a set of complex 
regulations regarding the determination and use 
of this planning technique. 

The practical effect of the proposed regulations 
was to make it virtually impossible to use a 
valuation discount. 

The Trump administration canceled these 
proposals, thus, preserving the original structure 
and usage for these techniques.

Now with the shifting mood in Congress, these 
regulations could be proposed again by the IRS.



The Gross Estate



Basic Estate Exclusion                     P. 43

$ 11,700,00 - 2021



Estate Tax Overview    P. 44

 I.R.C. §2001(a) – imposes tax.
 US citizens or residents of US at date of death.
 Form 706 – estate tax return.
 Estate Tax = gross income – deductions – credits –

unused exclusions.
 Practitioner Note – applicable credit.



Applicable Credit  - Important!               P. 44

Practitioner Note
 The applicable credit (formerly called the unified 

credit amount) is the allowable credit against estate 
and gift taxes. 

 The credit is first applied against the gift tax, as 
taxable gifts are made and then applied against 
any estate tax liability. 



Figure 2.1 – Basic Exclusion Amounts      P. 44
2021

 $ 11,700,000 per individual.
 $ 23,400,000 MFJ.

2026 CHANGE
 $ 5,000,000 per individual.
 $ 10,000,000 MFJ.
Indexed for inflation.
Not likely to revert to prior exemption amounts. 



Example 2.1 – Taxpayer Subject To Tax      P. 45

 Evan died in 2021.
 Amy was beneficiary.
 Estate value of $ 17,000,000.
 No taxable gifts over his lifetime.
 Tax due = $ 2,120,000.

($ 17,000,000 – $11,700,000 exclusion) x 40%).



Calculating The Gross Estate           P. 45
 Property value at time of death
 Real
 Personal
 Tangible
 Intangible

 I.R.C. §2035.
 Treas. Reg. § 20.2031-1 total value included under 
sections 2033 through 2044.
Cross-Reference – Estate Planning.



Calculating The Gross Estate             P. 45
 Property interests include:
A cemetery lot owned by the decedent of which 

the value is limited to the part of the lot that can 
be sold and that is not designed for interment.
Property subject to homestead or other 

exemptions under local law.
Notes or other claims held by the decedent, even 

though they are cancelled by the decedent’s will.



Calculating The Gross Estate –Continued –P.45                          

Interest and rents accrued.
Uncollected dividends that are payable to 

the decedent or his/her estate because on 
or before the date of the decedent’s death 
he/she was a stockholder of record.



Special Use Valuation – Cross Reference   Pg. 45

An executor of an estate may be able to elect to 
value certain farm and closely held business real 
property at its farm or business value rather than its 
fair market value. 
There is a limitation on the amount of the election. 
A certified appraisal is really needed in these 
instances  because of the large rise in land values 
and increasingly the loss of the special use 
valuation. 



Dower or Curtesy Interests             P. 45

 I.R.C. §2034 – surviving spouse’s dower included 
in gross estate.

 State’s elective share law:
The surviving spouse of a decedent who dies 
domiciled in this state has a right of election, 
under the limitations and conditions stated in 
this part to take an elective-share amount 
equal to 50% of the value of the marital-
property portion of the augmented estate.



Gifts Made Within 3 Years of Death      P. 46                                                       

 I.R.C. §2035 – property includes:
The decedent made a transfer (by trust or 

otherwise) of an interest in any property, or 
relinquished a power with respect to any 
property, during the 3-year period ending on 
the date of the decedent’s death; and



Gifts Made Within 3 Years of Death-
Continued  P. 46

 the value of such property (or an interest in the 
property) would have been included in the decedent’s 
gross estate under I.R.C. §2036, 2037, 2038, or 2042 if the 
decedent had retained such transferred interest or 
relinquished power on the date of his/her death.

Bona fide sale – property NOT included.
Gift tax paid – increases gross estate.
Transfers from revocable trust – treated as transfer made 

directly by the decedent.



Transfers With Retained Life Estate         P. 46                                                     

 I.R.C. §2036 – Governing code section.
 The IRS is very suspicious of any retained 

interest.
 Interest is retained for life, period ascertainable 

w/ reference to death, or period that doesn’t 
end before death.

NOT a bona fide sale.



Transfers With Retained Life Estate -
Continued  P. 46

 Includes retained right to:
Possess.
Enjoy.
Income.
Designate possession, enjoyment, or 

income.
Vote stock (directly of indirectly).



Examples                 PP. 46-47

 Example 2.2 – Life Estate.
 Example 2.3 – Period Not Ascertainable 

without Reference to Death.
 Example 2.4 – Retained Right Did Not End 

before Death.



Discharge of Legal Obligation –
Practitioner Note                  Pg. 47

A decedent is deemed to have retained or 
reserved the use, possession, right to income, 
or other enjoyment of the transferred property 
to the extent that the use, possession, right to 
the income, or other enjoyment is to be 
applied toward the discharge of a legal 
obligation of the decedent.

 The term legal obligation includes a legal 
obligation to support a dependent during the 
decedent’s lifetime.



Transfers Taking Effect At Death – P. 47                                                                     
Value of decedent’s property included if:
possession or enjoyment of the property can, 

through ownership of such interest, be 
obtained only by surviving the decedent and
the decedent retained a reversionary interest 

in the property and
the value of the reversionary interest 

immediately before the decedent’s death is 
more than 5% of the value of the property.



Transfers Taking Effect At Death  -
Continued P. 47

Reversionary interest – property transferred by 
the decedent may return to the decedent or 
his/her estate.
Reversionary interest IS NOT – possibility of 
inheriting property.
Example 2.5 – No Reversionary Interest.
Example 2.6 – Reversionary Interest.



Revocable Transfers P. 48
 Treas. Reg. §20.2038-1 – does not apply to the 

following:
Transfer was for adequate and full 

consideration in money or money’s worth.
Decedent’s power could be exercised only 

with the consent of all parties having an 
interest (vested or contingent) in the 
transferred property, and if the power adds 
nothing to the rights of the parties under local 
law.



Revocable Transfers – Continued - P. 48
A power held solely by a person other than the 

decedent.
Right to amend or revoke a trust – “Grantor, 

during grantor’s lifetime, reserves the right to 
amend or revoke the trust.  Upon the death of 
grantor, the trust shall be irrevocable.”

A revocable grantor trust is essentially the “alter 
ego” of the maker and, thus, included in an estate.
It does not have the same status as a irrevocable 
trust .



Annuities & Joint interests P. 48
Annuities:
Remaining value INCLUDED in gross estate.

Joint Interest:
Value INCLUDED in gross estate.
Qualified joint interest 50% included:
Held with spouse.
Joint tenants by entirety.
Joint tenants with right of survivorship.



Example 2.7 Joint Ownership   PP. 48-49

 Frank & Freida
 Purchase rental property
 Figure 2.2 – Deed
 Frank dies & interest passes to sister
 Absent other evidence, value of entire 

property included in Frank’s gross estate
 Freida proves she paid half the purchase, 

50% included



Powers of Appointment                P. 49

 The gross estate includes any property over 
which the decedent has at the time of their 
death a general power of appointment. 

General power of appointment.
 Exercises & releases of a power of appointment.
 Power given to a decedent to affect the 

beneficial enjoyment of trust property or its 
income by altering, amending, or revoking the 
trust instrument or terminating the trust.



Powers of Appointment - Continued  P. 49

 Example – wife has power of appointment 
upon spouse’s death.

 Practitioner Note – Ascertainable Standard.
 Practitioner Note – Lapse of Power of 

Appointment.



Life Insurance Proceeds         PP. 49-50
 Included if incidents of ownership 
Not limited to ownership of policy.
Include right of insured (his/her estate) to 

the economic benefits of the policy.
Includes powers to:
Change the beneficiary.
Surrender or cancel the policy.
Assign the policy.
Revoke an assignment.



Life Insurance Proceeds - Continued PP. 49-50

Pledge the policy for a loan.
Obtain from the insurer a loan against the 

surrender value of the policy.
Included reversionary interest.



Transfers for Insufficient Consideration & Marital 
Deduction Property                                     P. 50

 Transfers for insufficient consideration – excess FMV of 
property over price received is included in gross estate.

Marital deduction property.
 Practitioner Note – Basis – The basis of the property 

acquired from a decedent under Section 1014 , 
property included in a decedent’s gross estate under 
Section 2044, is considered to have been acquired 
from or to have passed from the decedent to the 
person receiving the property upon the decedent’s 
death. 



Transfers for Insufficient Consideration & Marital 
Deduction Property - Continued                P. 50
 Example 2.8 – Inclusion of Trust Subject to 

Election:
Asset value = $ 800,000.
Sam inherits as surviving spouse.
Deceased spouse’s estate makes QTIP 

election and claims marital deduction.
FMV included in Sam’s estate.



Electing Portability



Deceased Spousal Unused Exclusion   P.51                                               

 This has to be done and it must be done 
correctly!

 The IRS is examining these elections with the 
intent of disallowing them.

 If so, no carryover of the unused exclusion!
 The goal is for the surviving spouse to obtain the 

unused exclusion from decedent spouse.



Deceased Spousal Unused Exclusion –
Continued  P. 51

 Electing Portability: 
Estate < basic exclusion – no portability 

necessary.
Estate > basic exclusion – portability may be 

option.
Example 2.9 – No Portability Election.
Example 2.10 – Tax Practitioner Advice.



Sample Letter to 
Executor          P. 52



Combined Estates  & Portability            P. 53

Below two times basic exclusion –
advantageous to elect portability.

 Example 2.11 – Electing Portability Eliminates 
Estate Tax.

Above two times basic exclusion:
Use DSUE and get step-up basis.
Appreciation on deceased spouse’s assets 

included in estate.



Combined Estates  & Portability – Continued P. 53                                                             

Credit shelter trust.
Example 2.12 – Estate Planning with an A-B Trust 
and No Portability.



Electing Portability P. 54

 Practitioner Note – Nontax Use of Trusts –
“Spendthrift” or prevention of outside influence.

 Practitioner Note – Non-US Spouse.
 How to Make the Portability Election:
Form 706.
Properly prepared return!!!
Complete in all details as if it was a taxable 

estate return. 



Electing Portability - Continued          P. 54

Who Can File the Election:
Executor or administrator.
If none, person in actual or constructive 
possession of any property.

Timely Filed Election:
Due date 9 months after decedent’s date of 
death.
Request automatic 6-month extension.



Electing Portability – Continued - PP. 54-55
Simplified Procedure:
The decedent was survived by a spouse, died 
after 12/31/2010, and was a citizen or resident of 
the US on the date of death.
The executor is not required to file an estate tax 
return under §6018(a) as determined based on 
the value of the gross estate and adjusted 
taxable gifts and without regard to the need to 
file for portability purposes.



Electing Portability – Continued - PP. 54-55

Key Requirement!

The executor did not file an estate tax return within the 
time required by Treas. Reg. §20.2010-2(a)(1) for filing 

an estate tax return.



Electing Portability – Continued - PP. 54-55

The executor satisfies all other requirements of 
Rev. Proc. 2017-34.
The estate MUST FILE  a COMPLETE and PROPERLY 
prepared form 706 ON or BEFORE the second 
anniversary of the decedent’s death. 
A executor wishing to elect portability under this 
extension must state at the top of the form 706 that 
the return is “Filed Pursuant to Rev. Proc. 2017-34 
to Elect Portability under 2010(c)(5)(A)”.



Electing Portability – Continued - P. 55

Private Letter Ruling:
Deemed good faith and reasonable if:
Requested relief before the IRS discovered the 
failure to make the regulatory election;
Failed to make the election because of 
intervening events beyond the taxpayer’s 
control;



Electing Portability – Continued - P. 55
Failed to make the election because, after 
exercising reasonable diligence (considering the 
taxpayer’s experience and the complexity of the 
return or issue), the taxpayer was unaware of the 
necessity for the election;
Reasonably relied on the written advice of the IRS; or 
Reasonably relied on qualified tax professional, 
including a tax professional employed by the 
taxpayer, and the tax professional failed to make, or 
advise the taxpayer to make, the election.



Electing Portability – Continued - P. 55

Private Letter Ruling - Continued:
Did NOT act in good faith if:
The taxpayer sought to alter a return position for 
which an accuracy-related penalty has been or 
could be imposed under I.R.C. §6662 at the time 
the taxpayer requested relief [considering any 
qualified amended return filed within the meaning 
of Treas. Reg. §1.6664-2(c)(3)], and the new 
position requires or permits a regulatory election 
for which relief is requested;



Electing Portability – Continued - P. 55

The taxpayer was informed in all material 
respects of the required election and related tax 
consequences, but chose not to file the election 
or 
Specific facts have changed since the due date 
for making the election that make the election 
advantageous to a taxpayer, and the taxpayer’s 
decision to seek relief involves hindsight.



Completing the Estate Tax Return – PP. 55-56

Very important, as discussed earlier, to be 
certain the return is complete!

To Be Included:
Assets of the gross estate and
Deductions and
Certified copy of the Will and



Completing the Estate Tax Return – Continued  PP. 55-56

Calculate the DSUE and
Reporting of Value Not Required:
If no filing requirement, don’t have to report 

specific value of
Marital deduction property and
Charitable deduction property.



Completing the Estate Tax Return-Continued P. 56

Reporting items on the return even if no filing 
requirement:
Description.
Ownership.
Beneficiary.
“All other” information necessary to 

determine right to deduction.
Estimate/range of values – higher than 

lower!



Completing the Estate Tax Return        PP. 56-57

Planning Pointer – Statue of 
Limitations for Valuation

 DSUE amount is lesser of 
 the basic exclusion amount, or 
 The applicable exclusion 

amount of the last deceased 
spouse reduced by the amount 
with respect to which the 
tentative tax on the estate of the 
deceased spouse is determined 
under I.R.C. §2001(b)(1)

 Figure 2.4



Last Deceased Spouse                   P. 58

Most recently deceased person who was 
married to surviving spouse.

 Even if surviving spouse remarried.
Ordering Rules:

1.DSUE then
2.Decedent’s basic exclusion.



Example 2.13  Ordering of DSUE            P. 58

 Bart & Heather are married.
 Heather died.
 Elects $3,000,000 DSUE.
 Bart remarries Cindy.
 Bart died.
 $5,000,000 taxable estate.
 1st Apply $3,000,000 DSUE then
 2nd Apply Bart’s exclusion then, 

$5,450,000
 3rd Elect portability to Cindy.

 No DSUE from Heather after Bart 

died.

 If no portability election, then no 

DSUE for Cindy.

 DSUE from prior deceased spouse 

can offset lifetime taxable gifts.



Example 2.14  DSUE Used for Taxable Gifts P. 58                                                  

 Whitney survives Hunter.
 No taxable gifts made. 
 Hunter’s estate elects portability. 
 $5,000,000 DSUE.
 Whitney gifts $2,000,000 to children.
 Applies Hunter’s DSUE on gift tax 

return.
 DSUE remaining = $3,000,000.

 Whitney marries Michael.

 Michael dies.

 Michael’s estate elects portability.

 $6,000,000 DSUE.

 Whitney dies.

 Estate = $8,000,000.

 Estate exclusion = $14,300,000.



Examining  Deceased Spouse’s Return P. 59                                             
Practitioner Note

An interesting fact that requires consideration 
because…

 The IRS has the authority to examine the returns 
of each of the surviving spouse’s deceased 
spouses whose DSUE amount is included in the 
surviving spouse’s applicable exclusion amount, 
regardless of whether the statute has expired. 



Examining  Deceased Spouse’s Return –
Continued Pg. 59

However, the audit is limited to a 
determination of the correct DSUE amount 
held by the decedent at death. 

Allowing the IRS to conduct an audit 
regarding the correct DSUE amount despite 
the initial expiration of the statute of 
limitations is based upon the continuing tax 
transaction doctrine. 

My thoughts are………….



Electing Portability                    P. 59

 Important!!!!
Opting Out of DSUE: 
Filing Form 706 elects 

portability unless opt 
out, Figure 2.5.
NOT filing Form 706 

automatic opt out.
Many do not know this!



Valuations – Importance!! - Not in the Book
In prior seminars, I have repeatedly discussed 

the need to obtain authoritative valuations of 
assets inherited to establish their basis at the 
time of the inheritance. 

As we have discussed, the IRS is “cracking 
down” on the requirement to prove basis and 
has won several court cases on the subject. 

The most recent ruling has the IRS agreeing that 
a county auditor’s valuation is acceptable but 
we all know these are inaccurate.



Valuations – Importance!! - Not in the Book-
Continued

The most authoritative appraisal is one 
done by a certified appraiser and is worth 
the money because…

The county auditor’s website does nothing 
to establish the basis for depreciable 
property such as fences, equipment, etc.

Estimating its value at the time of inheriting it 
will not be accepted by an IRS examiner.

Obtain a written appraisal/estimate by a 
dealer, etc.



Death of a Taxpayer



Practice of Law – Don’t Do It!! – Not in the Book

I have seen an increase in individuals and, 
tragically, some “wealth management” firms 
practicing law when they are NOT attorneys. 

As well as executors trying to probate the 
estate themselves to save costs.

This is stupid, and worse!
The arrogance, incompetence, and 

negligence factor of someone doing this 
cannot be underestimated. 



Practice of Law – Don’t Do It!! - Continued
A real life example is a “supposed” wealth 

management firm (not using an attorney and 
doing it themselves) wanting to prepare a 
charitable remainder trust, have property 
transferred to it, and then sell to avoid the 
taxation of the gain without advising the client 
what a charitable remainder trust is when the 
client has no intent of making charitable 
contributions, how to get the money from the 
sale out of the trust for the other beneficiaries, 
etc. 



Practice of Law – Don’t Do It!! – Not in the Book-
Continued

This example is obviously an abusive sham and 
sets the client up for being responsible to the 
negative consequences.

The nuances of probate law, obtaining clear title 
to property, etc. cannot be exaggerated as to 
their complexity.  

Unless you or your client is an attorney, it is not 
permitted to practice law, can be considered 
malpractice if you do it, and just plain stupid.  



Practical Advice to Give Our Clients – Trusts, 
Estates, and Their Administration

In order to save large amounts of costs in 
legal and related fees, to process the will, 
trust, and estate promptly and efficiently as 
well as saving the trustee, executor, 
administrator, and decedent’s family agony 
and frustrations, we should advise our clients 
regarding the importance of gathering and 
maintaining the following documentation:



Practical Advice to Give Our Clients – Trusts, 
Estates, and Their Administration – Not in the Book 

1. The client should have multiple, signed, copies 
of the will, trusts, etc., as well as a copy of the 
estate plan package that is often provided by 
the attorney to the client.

 Some attorneys have the irresponsible practice 
of not giving their clients signed copies of the 
documents that have been executed.



Practical Advice to Give Our Clients – Trusts, 
Estates, and Their Administration – Not in the Book 

2. The client should disclose to the ones that are 
appointed trustees or executors where the 
documents are located and possibly give them a 
copy of the documents.

 They should have multiple copies in various 
locations.

 Never in a safe deposit box because of the need 
per the documents to see who is to be appointed.  



Practical Advice to Give Our Clients – Trusts, 
Estates, and Their Administration – Not In the Book 

- Continued
3. If any firearms are to be left to individuals, 

advise the client that the beneficiary must not 
be prohibited from owning firearms. 

Use of a trust for firearms – be careful!
4. Designate and provide a list of personal 

property such as rings, grandfather clock, etc. 
and who they are to go to. 



Practical Advice to Give Our Clients – Trusts, 
Estates, and Their Administration – Pg. 61

5. Practitioner Note – Almost all states have 
adopted the Revised Uniform Fiduciary Access 
to Digital Assets Act which gives fiduciaries 
(such as an executor, trustee, or agent under 
power of attorney) the legal authority to 
manage digital assets (examples are social 
media accounts, bank accounts, etc.)

However, encourage a client to maintain a list of 
such accounts and their current passwords. 



Powers of Attorney            P. 60

IRS Form 2848 – Power of Attorney & Declaration 
of Representative and Civil Powers of Attorney:
Narrow scope for tax matters.
Used during lifetime.
Act on behalf of the taxpayer.
TERMINATES upon taxpayer’s death.

Court-appointed administrator:
Acts upon death of taxpayer. 



Powers of Attorney - Continued - P. 60

Automatic transfer of assets to heirs – no 
administrator:
Joint tenancy, TOD, designated beneficiary.
Use these provisions which are provided in 
state law very liberally. 



Powers of Attorney - Continued  - P. 60
 Important to be executed while the 

person is still legally competent.
Appoints attorney-in-fact.
Agent to act.
Broad scope – financial, tax, other 

matters.
General POA – terminates upon physical 

or mental disability.



Powers of Attorney - Continued  - P. 60

Durable POA – valid even after physical 
or mental disability:

1. Terminate upon death.
2. Executor files IRS Form 2848 & Form 56. 



Third-Party Designee          PP. 60-61

 Check the box on the tax return.
 Authority to:
Give the IRS information missing from the 

taxpayer’s return.
Call the IRS for information about the 

processing of the taxpayer’s return, or the 
status of a refund or payment(s).
Receive copies of notices or transcripts related 

to the tax return, upon request. 
Respond to certain IRS notices about the math 

errors, offsets, and return preparation.



Third-Party Designee - Continued PP. 60-61
Cannot: 
Receive refund checks.
Make binding agreements.
Represent the taxpayer before the IRS.
The real problem is whether an IRS 
representative will honor the third party 
designation despite it being properly 
made. 



Executor                             P. 61
Authority to act on behalf of 

taxpayer’s estate.
Deemed to be the taxpayer 

and is not required to file a 
power of attorney with the 
IRS.

 This is a very important!
However, file Form 56 –

Notice Concerning 
Fiduciary Relationship.

Form 4810 – Request for 
Prompt Assessment to 
reduce time period to 18 
months.
Form 5495 Request for 
Discharge From Personal 
Liability.



No Fiduciary Appointment         PP. 61-62

No executor appointed if assets pass by 
operation of law.

 Signing a return:
Surviving spouse.
Person in charge of property.

Requesting information:
Heir at law, next of kin, beneficiary 
under the will or recipient of property.



No Fiduciary Appointment – Continued-PP. 61-62

Material interest – usually financial 
nature.
Affected by the requested information.



Power to Act                          P. 62
 Treas. Reg. §601.503 residuary beneficiary.
 Form 56 – notify the IRS of the fiduciary 

relationship.
IRS may require:
Evidence of discharge of executor.
Evidence that executor is not responsible for 

disposition of matters.
Statement signed under penalty of law showing 

relationship to decedent and right to assets.



Executor Liability – Not in the Book

Carroll v. United States
A taxpayer who served as executor of the estate of 

his father transferred assets from the estate to 
himself, his siblings, and to their closely held 

corporation.  The IRS transferred the liability for the 
estate tax that was remaining to him and the 
siblings.  The Court deemed their actions “an 

intentional disregard.” 



Executor Liability – Not in the Book - Continued
Tyler

 Taxpayers passed away with a liability to the IRS.
 The IRS had placed a lien on their home prior to 

their death.
Upon their death the co-executors conveyed the 

home to one of the executors for $1.
 The home was sold and the executors shared the 

proceeds leaving the estate insolvent.
 The executors with a strong rebuke from the judge 

were ordered to pay the IRS the proceeds from the 
home.



Executor Liability – Not in the Book - Continued
 This is a growing problem.
 In a prior case in 2011 the judge assessed 

substantial penalties against the executor 
involving the same type of case of distributing 
estate assets without paying the taxes.



Beneficiaries Liability – Not in the Book
Upchurch V. Commissioners

 Important decision in that it reaffirms transferor-
transferee doctrine.  

 The beneficiaries of an estate are liable for the 
estate tax deficiency plus interest. 

 The Court emphasized that because the 
transfer of a settlement payment was made 
from the estate to the beneficiaries they were 
eventually liable. 



Executor’s Liability – Gift Taxes – Not in the Book

MacIntyre
Yet another case where the executors failed to 

pay a tax liability related to an estate.
A donor made a very large gift just before his 

death. 
 The estate never paid the gift tax liability and 

the executor was notified in writing that the 
estate was liable for the money.

 The executor still made substantial distributions 
to charities in a set aside and made 
distributions to the heirs.



Executor’s Liability – Gift Taxes – Not in the Book -
Continued

 The Court ruled that he was personally liable 
because the IRS had notified the estate of the 
gift tax liability. 



Income in Respect of a 
Decedent



Practitioner’s Planning Point – Not in the Book
 In the “know your client” category that we 

practitioners must possess, there is a consideration 
to filing a married-separate return with decedent 
spouse in the year of the decedent’s death. 

Why?
 The nature of the decedent’s income, his or her 

history, etc.
 This will protect the surviving spouse from the 

consequences of the decedent’s actions. 
My thoughts are….



Definition of IRD                     P. 63
All accrued income of a decedent who 

reported his/her income by use of the cash 
receipts and disbursements method.

 Income accrued solely by reason of the 
decedent’s death in case of a decedent who 
reports his/her income by use of an accrual 
method of accounting.

 Income to which the decedent had a 
contingent claim at the time of his death.

My thoughts are……



Definition of IRD  - Continued- P. 63

 Example 2.15 – No IRD on Post-death Sale of 
Stock.

 Example 2.16 – IRD on Pre-death Sale of Apples 
& Transfer to Cooperative.



Taxation of IRD                           P. 64
 Include in gross income.
 Same character during life.
Gross income included by:
The decedent’s estate if the estate receives it.
The beneficiary, if the right to income is 

passed directly to the beneficiary and the 
beneficiary receives it.
Any person to whom the estate properly 

distributes the right to receive it.



Taxation of IRD – Continued - P. 64

Example 2.17 – Estate & Beneficiary Receive 
IRD.
Example 2.18 – Retained Character of IRD.
Transfer of Right to IRD – if transferee includes 
in gross income, transferor does not.



Taxation of IRD                            P. 65
 Example 2.19 – Transfer of IRD.
Deductions – allowable if decedent was allowed 

to claim them.
 Income – taxed when recipient receives it.
 Estate tax paid – deduct on Sch. A (other).
 Treas. Reg. §1.691(c)-1:
Determine the net value of IRD items included 

in the gross estate.
Determine how much of the estate tax is 

attributable to inclusion of those items.



Taxation of IRD                         PP. 65-67

Example 2.20 – Calculating 
the Deduction for Estate 
Tax Paid.
 Types of IRD:
Wages – earned prior to 

death.
Example 2.21 – Wages 

paid after death.



Example 2.21 PP. 66-67



Types of IRD                                P. 67

Farm Income
Cash method farmer.
Crop share rents received prior to death.
Crop sold after death.
Example 2.22 – Crop Share Earned before 
Death.



Types of IRD                           P. 68

US Saving Bonds – Series EE or Series I.
Reporting Interest:
Executor elects to include interest earned on 

the bonds before the decedent’s death on 
the return.  
The transferee (estate or beneficiary) then 

includes only the interest earned after the 
date of death on its return.



Types of IRD  - Continued                 P. 68

Executor does not make the election, the 
interest earned up to the date of death is IRD. 
 All the interest earned before and after the 

decedent’s death is income to the transferee 
(estate or beneficiary).  

Example 2.23 Inherited Bond – No Election to 
Include Interest.



Grantor Trusts 



Grantor Trusts  P. 69        

 Separate legal entity.
Grantor – creates the trust.
 Trustee – manages the assets of the trust.
Beneficiary – person entitled to receive 

benefits from trust.



Grantor Trusts - Continued - P. 69 

 Practitioner Note – Gross Estate Inclusion 
– Depends upon who is actually the 
owner. 

Grantor trust if the trust meets any of the 
grantor trust definitions in I.R.C. § 673, 
674, 675, 676, or 677.

Reversionary interests – return of 
possession or enjoyment.



Power to Control Beneficial Enjoyment PP. 69-70
 I.R.C. §674(a) – grantor treated as the owner of any 

part can direct the disposition of income or principal.
I.R.C. §674(b) – no grantor status.
Power to apply income to support a dependent, to 
the extent not exercised.
Power to control beneficial enjoyment only after 
occurrence of an event after which the grantor 
would not be treated as owner under §673.
Power exercisable only by will (other than a power 
to appoint accumulated income).



Power to Control Beneficial Enjoyment- PP. 69-70

Power to allocate income or principal among 
charitable beneficiaries.
Power to distribute principal if limited by a 
reasonably defined standard.
Power to temporarily withhold income.
Power to withhold income while the 
beneficiary is disabled or under age 21.
Power to allocate receipts and disbursements 
between income and principal.



Power to Control Beneficial Enjoyment – P. 70
 I.R.C. §674(c) – trustee can have the power to 

distribute if:
Trustee is not the grantor.
Majority of trustees are not related.
Majority of trustees are not subordinate to grantor.

Sample language – Language is Controlling:
Trustee may make distributions of income and 
principal in such amounts and to such of the trust 
beneficiaries as the trustee determines, in the 
trustee’s sole discretion.



Administrative Powers   - PP. 70-71
 I.R.C. §675 – Powers of grantor trust:

1.Power to Deal with Trust Assets.
2.Power to Borrow without Adequate Interest or 

Security:
The trustee shall have the authority to loan to the 
grantor, and the grantor shall have the authority to 
borrow from the trust, all or any part of income or 
principal of the trust, without adequate interest or 
security.  Grantor may exercise this power 
unconditionally, without the approval of the 
trustee, or any other party.



Administrative Powers - Continued - PP. 70-71

3. Borrowing Funds from the Trust
4.  Administrative Powers:
Vote or direct the voting of a significant 
interest in stock or securities.
Control the investment of trust funds.
Reacquire the trust principal by substituting 
other property of an equivalent value.



Administrative Powers and Other Types 
of Grantor Trusts   P. 71

Administrative powers sample language:
Grantor shall have the right and power at any 
time, acting in a nonfiduciary capacity and 
without consent of the trustee, to withdraw any 
asset of the trust if the grantor simultaneously 
substitutes therefor other property of an 
equivalent value.
Power to Use Income for the Benefit of Grantor.
Person Other than Grantor Treated as Owner.



Trust & Estate 
Deductions



Fiduciary Deductions                     P. 72
Costs paid or incurred in connection with the 

administration of an estate or non-grantor trust 
that would not have been incurred if the 
property were not held in the estate or trust.

 The personal exemption of an estate or non-
grantor trust.

 The distribution deduction for trusts distributing 
current income.

 The distribution deduction for estates and trusts 
accumulating income.



Costs Subject to 2% AGI Floor  - P. 72 
Defense of a claim against the estate, the 

decedent, or the nongrantor trust that are unrelated 
to the existence, validity, or administration of the 
estate or trust.

Ownership cost, such as condominium fees, 
insurance premiums, maintenance and lawn 
services, and auto insurance and registration.

 Tax return preparation fees for returns for tax returns 
(for example, gift tax returns) that are commonly 
and customarily filed by individuals.



Costs Subject to 2% AGI Floor -Continued -P. 72

 Investment advice fees (including any related 
services that would be provided to any individual 
investor as part of an investment advisory fee).

Cost of appraisals for purposes unrelated to the 
trust or estate (for example, insurance).



Costs Not Subject to the 2% AGI Floor – P. 73

Defense of a claim against the estate, the 
decedent, or the nongrantor trust that is related 
to the existence, validity, or administration of 
the estate or trust.

 Tax preparation fees for estate and generation-
skipping transfer tax returns, fiduciary income 
tax returns, and the decedent’s final individual 
income tax return.



Costs Not Subject to the 2% AGI Floor –
Continued – P. 73

Certain incremental costs of investment 
advice beyond the amount that is normally 
charged to an individual investor.



Costs Not Subject to the 2% AGI Floor –
Continued P. 73

Appraisal fees incurred by an estate or a 
nongrantor trust to determine the FMV of 
assets as of the decedent’s date of death 
(or the alternative valuation date), to 
determine value for purposes of making 
distributions, or if required to properly 
prepare the estate’s or trust’s tax returns or a 
generation-skipping transfer tax return.



Costs Not Subject to the 2% AGI Floor –
Continued P. 73

Other fiduciary expenses that are not 
commonly or customarily incurred by 
individuals, such as probate court fees and 
costs, fiduciary bond premiums, legal 
publication costs of notices to creditors or 
heirs, the cost of certified copies of the 
decedent’s death certificate, and costs 
related to fiduciary accounts.



Beneficiary Deductions - P. 73

NOL carryover.
Capital loss carryover.
 Excess deductions. 

Transfer to beneficiary on termination of estate or 
trust. 



Example 2.24  Estate has an NOL Carryover P. 74



Excess Deductions - P. 75

Character of excess deduction – same 
as in the trust.

 Subject to applicable limitations of the 
beneficiary.



Example 2.25 calculation of excess deductions   
PP. 75-76



Reporting Excess Deductions            P. 76



“To File or Not To File…” – Not in the Book
The question is often asked when can I file a 

grantor trust return and why should I?
A grantor trust return can be filed at any time 

and often one is filed to establish its existence 
for legal considerations.

Even filing a blank return with a statement that 
the return is filed to establish it for legal 
reasons.

My thoughts are…..



Reporting a 
Taxable Estate



Filing Requirements  - P. 77
Gross estate > basic exclusion amount.
Date of death.
 Less lifetime taxable gifts.
 File Form 706.
Nonresident aliens – different from US citizens or 

US resident aliens.
Due date – 9 months after date of decedent’s 

death.
 6-month extension.



P. 77



P. 78



Questions?
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