
2021 
National Income Tax 
Workbook

Chapter 14: RULINGS and CASES



Substantial Authority             p. 529

 I.R.C. 6662 Substantial Understatement Penalty
Negligent disregard
Substantial understatement
Substantial valuation misstatement
Substantial overstatement of pension
Substantial estate/gift tax valuation understatement
Lack of economic substance
Undisclosed foreign assets



Substantial Authority - Continued      p. 529

 Inconsistent estate basis.
Overstatement of 2021 above-the-line 

deduction for charitable cash contributions.
 DOES NOT APPLY IF SUBSTANTIAL AUTHORITY or 

DISCLOSE & REASONABLE BASIS.



Reasonable Basis  

Practitioner Note  
 Reasonable basis is less stringent:

Some authority for the position.
Even if contrary authority is great.
Not just arguable.
Reasonably based on authority.

P. 529



Substantial Authority - Definition

 Weight of authorities supporting is substantial.
 Not necessarily more than 50% (the more-likely-

than-not standard).
 No definitive test.
 Objective standard applying law to relevant 

facts.
 Disregard audit potential.

P. 530



Types of Authority

 YES: statutes, regulations, revenue rulings, 
revenue procedures

 NO: PLRs, GCMs, memoranda, information 
releases, tax opinions

 PN: IRS FAQs and Website
Don’t rely unless published in the I.R.B.

P. 530



Authorities - Continued 

 INTERNAL REVENUE CODE – usually clear 
authority but may need to be interpreted.

 TREASURY REGULATIONS:  
Rely on final regulations. 
Temporary and proposed regulations may 

allow reliance on reg. or existing law.

PP. 530-531



Authorities - Continued 

 REVENUE RULINGS AND PROCEDURES –
substantial authority if same facts and 
circumstances.

 TAX TREATIES – substantial authority for position 
involving tax issues with other countries.

PP. 530-531



Federal Court Cases

 US SUPREME COURT – national authority
 CIRCUIT COURTS OF APPEALS – regional 

authority (See Fig. 15.1)
 FEDERAL CIRCUIT COURT OF APPEALS – certain 

subjects
 TAX COURT – national jurisdiction

T.C. decisions are published and precedential

PP. 532-533



Federal Court Cases - Continued

T.C. Memo and T.C. Summary Opinion 
decisions are not published or precedential 
but can be cited as authority.

Bench opinions cannot be relied on as 
precedent

PP. 532-533



OTHER AUTHORITIES
 CONGRESSIONAL COMMITTEE REPORTS – helpful to 

interpret. 

 JCT GUIDES – useful for understanding but not 
substantial authority.

 PLRs and TAMs – limited to the taxpayer involved.

 A.O.D.s – IRS agrees or disagrees with a case.

 G.C.M.s – reasoning behind rulings, but can’t cite as 
precedent.

 IRS INFO RELEASES, ANNOUNCEMENTS, NOTICES – may 
allow temporary reliance.

PP. 533-534



RULINGS AND CASES

DISCLAIMER:
EDITED AND CONDENSED.
READ THE WHOLE CASE 

BEFORE RELYING ON IT.

P. 535



Announced Areas 
of Enforcement And Related Issues –

Latest Developments – Not In The Book (N-I-B)



General “Hot” Compliance Targets of 
the IRS – N-I-B

The following areas reflect the IRS’s announced 
revamped audit strategy:

1. Off shore banking.
2. Self-employment tax avoidance and issues.
3. Cryptocurrencies. 
4. Conservation easement syndications. 
5. Increased audits of tax exempt entities. 
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IRS Dirty Dozen Tax Schemes – Top of 
The List  - N-I-B

 Fake Charities – Tax related schemes.
 Remember that “Go Fund Me” accounts do NOT 

qualify as deductions for charitable contributions.
 Immigrant/Senior Fraud – Approaching immigrants 

who are not proficient in English as well as senior 
citizens in a threatening manner with some kind 
of punitive action unless the individual complies.  
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IRS Dirty Dozen Tax Schemes – Top of The List –
N-I-B - Continued

 Offers in Compromise “Mills” – Charging excessive fees 
and making promises that have little chance of success.

 My thoughts are….

 Unscrupulous Tax Return Preparers – These include “ghost 
preparers” which we will talk about shortly and preparers 
that charge a fee based upon size of refund, promising a 
big refund, require payment in cash and will not provide a 
receipt, invent income to qualify for tax credits, claim 
fake deductions, and direct refunds to bank accounts that 
are not the taxpayers as an example. 



17

IRS Dirty Dozen Tax Schemes – Top of The List –
N-I-B - Continued

 Assisting individuals in unemployment fraud. 



Virtual Currencies – N-I-B

 Participation in virtual currencies is a prime 
target of IRS enforcement. 

 The Commissioner of the Internal Revenue 
Service has asked Congress for the authority to 
collect information on crypto currency transfers 
valued at over $10,000. 



Virtual Currencies – N-I-B - Continued

 Thus, current discussions would expand 
reporting requirements to require that 
virtual currency exchanges report all 
transactions in excess of $10,000.

 Practitioner’s Note: If you have a client who 
is engaged in virtual currency, have them 
sign a representation letter that they have 
disclosed all information to you. 



Earned Income, Child Tax, and American 
Opportunity Tax Credits – N-I-B

 The IRS has stated that in 2020 they made $16 
billion in incorrect earned income credit 
refunds (24% improper payment rate), $4.5 
billion in incorrect child credit refunds ($7.2 in 
2019), and $2.3 billion in incorrect American 
Opportunity credit refunds.



Earned Income, Child Tax, and American 
Opportunity Tax Credits – N-I-B - Continued

 Because of the large incorrect refunds made in 
the past, exacerbated by the large increases in 
the amount of earned income credits and child 
tax credits as well as eligibility expansion, these 
areas will be prime audit targets. 



Earned Income Tax Credits – N-I-B

 The IRS currently audits by correspondence 
approximately 300,000 returns claiming the 
earned income tax credit. 

 40% of the errors pertain to whether an 
individual is a qualifying child.

 Again, due to the changes made to the earned 
income credit, one can expect more audits. 



Premium Tax Credits – N-I-B

 The IRS is currently identifying and pursuing 
taxpayers who have claimed a premium tax 
credit under the Affordable Care Act.

 Returns who claiming the credit in error are 
identified based upon their modified 
adjusted gross income that is above the 
threshold to claim the credit.

 Taxpayers who obtained the credit but did 
not file a return are also being targeted. 



Form 1099-K – N-I-B

 The IRS is currently using data generated by 
the form 1099-K to identify taxpayers that 
should be audited.

 As discussed earlier, the form 1099-K is a 
“darling” of the IRS and the massive 
expansion of the number of recipients will 
guarantee that it will continue to be a focus of 
their audits. 



Self-Employment Taxes – Part I – N-I-B

 The IRS is currently continuing to match 
tax returns with self-employment income 
to a lack of self-employment tax being 
reported on that return.

 The majority of these matchings result in a 
letter sent to the taxpayer inquiring as to 
the lack of self-employment tax and 
seeking the payment of it. 



Self-Employment Taxes – Part I –
N-I-B - Continued

 These inquiries include individuals that are 
exempt from social security and have filed form 
4029 (Application for Exemption From Social 
Security and Medicare Taxes).

 Practitioner’s Note: Obtain from any taxpayer 
who claims exemption their filed and approved 
form 4029 and keep it in their permanent file. 



Self-Employment Taxes – Part I –
N-I-B - Continued

 There has been a rise in instances where 
employees of sole proprietorships and 
partnerships have had their claim to be exempt 
from social security challenged. 

 Note: Corporations and S corporations are 
required to have social security withheld and 
matched on exempt employees. 



Self-Employment Taxes – Part II – N-I-B

 The IRS’s Large Business and International 
Division has a continued audit “campaign” 
identifying and auditing limited partners and 
members in LLC professional service firms 
claiming exemption from self-employment tax. 

 This was a result of a 2017 court case that 
brought the issue to light. 



IRS Enforcement of Employment Taxes
N-I-B 

 We had talked in previous seminars about the IRS 
announced enforcement of chronic payroll tax 
delinquencies.  

 This initiative is coordinated along with the Department of 
Justice to identify, prosecute, and heavily sanction 
employers who have failed to file the required forms 940, 
941, 943, and 944 as well as those who have failed to pay 
the required tax withholdings and matches. 

 The IRS has announced the resumption of this program as 
the pandemic is waning so I feel it is worthy of our 
discussion to revisit it due to its seriousness.  

29



IRS Enforcement of Employment Taxes – N-I-B 

 In resuming this program, it is estimated that the 
Treasury is losing approximately $90 billion dollars 
in year in underreported employment taxes.

 Over 50% of that amount is from self-employment 
taxes. 

 The resumption of the program is especially 
targeting serial offenders with unpaid employment 
taxes of $100,000 or over, paying employees in 
cash, and false filings. 

30



Employment Taxes – N-I-B - Continued

 The IRS, in concert with the Department of 
Justice, is cracking down on 
individuals/businesses that are delinquent or 
have a pattern of chronic delinquency of their 
payroll taxes. 

 Since early in 2019, the IRS has made in many 
cases “surprise” visits to a number of businesses 
that they suspect of having serious issues with 
employment tax compliance. 

10



Employment Taxes – N-I-B- Continued

 As an example, between March 25 and April 5, 2019, 
the IRS Field Collection officers and Criminal 
Investigation agents “visited” over 100 businesses as 
an example of their compliance effort.

 This was done without warning.
 These visits occurred before this period and are 

continuing after the suspension for the pandemic. 
 The IRS has made multiple indictments. 

11



Employment Taxes – N-I-B - Continued
 The Office of the Treasury Inspector General for Tax 

Administration ratchet up an already crisis 
indictment of IRS enforcement with the issuance of 
an report that cited the agency for its continued 
failure to assess tax liabilities against employers 
who don’t file employment tax returns. 

 Citing IRS resource limitations, TIGTA reported that 
the IRS is flagging fewer returns and collecting 
much less revenue regarding non-filers.

13



Employment Taxes – N-I-B- Continued

 The government is very, very serious about timely 
employment tax payments being paid in full!

 This is an issue to take very seriously and to advise 
our clients of the very punitive consequences of 
even being chronically delinquent even though the 
client gets caught up and pays the penalties. 

 Because of the extreme seriousness of this issue, 
let us review the actions being taken by the 
government. 

14



Employment Taxes – N-I-B - Continued

 IRS actions could involve an automated 
telephone call or notification by mail that an 
employer’s payroll tax deposits are late, have 
decreased, or have not been made.

 In this notification, the employer will be 
requested by the IRS to explain why this is 
happening.

 It is prudent for the employer not to ignore 
these calls as the IRS will be documenting and 
building a case, in part, with these calls.

15



Employment Taxes N-I-B – Continued

An increase by the IRS in criminal referrals for the 
misuse of trust funds. 
1. These will result from a discovery of a repeated 

pattern of nonpayment and diversion of the 
trust funds to other purposes. 

2. To this end, the Department of Justice is 
involved in more criminal prosecutions.

 One can believe that examples will be set.  

16



Employment Taxes – N-I-B – Continued

 The Chief of Internal Revenue Service Criminal Investigation 
Division announced in a conference call with reporters that the 
Criminal Investigation Division will focus on criminal cases 
involving noncompliance with employment tax rules. 

 He stated “that cases exist in every judicial district and 
probably every zip code, and impact every field office.”

 The IRS is shifting special agents from the Criminal 
Investigation Division that are investigating identity theft cases 
to criminal investigations involving the new employment tax 
compliance program. 

17



Employment Taxes – N-I-B - Continued

One immediate goal of the Justice Department is 
to seek injunctions against an employer and the 
individuals that are the operators and/or owners 
who have been identified as having a pattern of 
repeated violations of nonpayment and/or 
untimely payments. 

18



Employment Taxes – N-I-B - Continued

When such an injunction is granted, the employer 
will be under a strict requirement that:
1. All taxes are paid timely.
2. Special notification to the IRS that deposits have 

been made.
3. No transfers of any assets allowed until all 

liabilities are paid.

19



Employment Taxes – N-I-B - Continued

4. Cannot open up another type of business or 
entity until all outstanding liabilities are paid.

5. Criminal prosecutions as noted before.
 This type of legal intervention by the 

Department of Justice indicates the seriousness 
of the government in attacking employment tax 
delinquencies and nonpayment.

20



Employment Taxes – N-I-B - Continued

 It is very serious and reminiscent of the joint 
operations by the IRS and the Department of 
Justice against abusive tax shelter promoters.

 Further action by the IRS is to expand their 
efforts to go after the officers and/or 
shareholders for delinquent employment tax 
funds by seizing personal tax refunds. 

 Provisions in current legislation expanding this 
responsibility. 

21



Employment Taxes – N-I-B - Continued

 Thus, one can expect a much wider 
application of the 100% trust fund penalty 
including the assertion against employees 
responsible for payroll, payment of 
employment taxes, or liabilities in general.

 Currently, there are examples of this broader 
assertion of the penalty as evidenced by 
litigation and now the current legislation. 

22



Employment Taxes – N-I-B - Continued

 The IRS broader assertion is much like a shot 
gun approach to any and all possible persons 
that they determine to be responsible 
including even volunteers and outside 
accountants.

 This approach has a certain view to 
concentrate on the deep pockets of those 
able to pay. 

23



Employment Taxes – N-I-B - Continued

 The LLC structure does not protect against 
the assertion of the penalty.

 If anything, the IRS crackdown will result in 
more assertions of the trust fund penalty 
although they have not been shy about its 
application before despite losing a number of 
court cases.

24



Employment Taxes – N-I-B - Continued

 The client should be thoroughly counseled when 
trying to defend themselves in an IRS probe. 

 The criteria for imposition of the civil trust 
penalty and a criminal action is virtually 
identical. 

 It begins with the definition of “willfulness.” 
 Section 6672 provides for the assertion of a 

100% penalty of the unpaid tax. 

25



Employment Taxes – N-I-B - Continued

 Under Section 6672, the penalty is asserted against 
“any responsible person who willfully fails to 
collect, truthfully account for, or pay over any 
federal tax.”

 The IRS defines “willful” behavior when a person 
chooses to pay any creditor before the IRS.

 The IRS will use the following criteria for both civil 
and criminal:

26



Employment Taxes – N-I-B - Continued

 Who owns the business either directly or 
indirectly?

 What are the formal roles of the persons 
involved in the business?

 What type of managerial authority does a 
person have regarding:

1. Disbursements and payments to creditors.
2. Preparation of tax returns.

27



Employment Taxes – N-I-B - Continued

3. Making employment tax deposits.
4. Authority to sign checks even if he or 

she does not do so. 
5. Checks actually signed.
 Who made the decision to pay other 

creditors before the IRS?
 Who was aware of the employment tax 

liabilities?

28



Employment Taxes – N-I-B - Continued

 Who should have been aware of the liabilities?
 Were the liabilities simply ignored?
 Were personal expenditures made and the type 

of expenditures paid before the IRS?
 The crackdown despite, declining IRS resources, 

is a very high enforcement priority and, again, 
be especially careful of the criminal potential in 
these situations. 

29



Undisclosed Foreign Bank Accounts – N-I-B

 The IRS and Department of Justice are 
devoting increased resources to the detection 
of unreported bank accounts with the 
aggregate value in excess of $10,000.

 A report is required if the aggregate value 
exceeds $10,000 at ANY time during the year. 

 The IRS and Justice Department are seeking 
court orders with foreign banks to obtain this 
information.

29



Large Partnerships – N-I-B

 The IRS is using a specialized group of agents 
and specialists in partnership issues to expand 
their audit of large partnerships.

 The returns selected for audit are being 
identified by the use of data analytics. 



Small Retail Businesses – N-I-B
 The IRS has updated the audit guide 

involving small retail businesses as to what 
issues the examiner should be concerned 
about. 

 This audit guide is now directing the 
examiners to new “gig” type businesses 
such as food trucks. 



Small Retail Businesses – N-I-B - Continued

 The two major issues that the audit guide 
is alerting the examiner to is the 
determination of whether unreported 
income exists and whether the cost of 
goods sold are correct. 

 Other potential issues are discussed.



Amended Returns – Domestic 
Production Deductions – N-I-B

 The IRS has received a large number of 
amended returns for pre-2018 years claiming 
the now eliminated domestic production 
deduction resulting in claimed refunds totaling 
several billion dollars.

 These amended returns claiming this deduction 
are a focus of current audits. 



Passports and Delinquent Taxes –N-I-B 

 The IRS is enforcing the legal requirement that 
when a taxpayer owes $54,000 or more in 
delinquent taxes they can be denied a passport or 
have their current one revoked.

 They are accomplishing this by notifying the State 
Department of who these individuals are and 
advising them by letter that their name was 
submitted to the State Department regarding the 
enforcement of this provision.



Passports and Delinquent Taxes –
N-I-B Continued 

 This provision does not apply to individuals 
who have installment agreements, live in a 
federally declared disaster area, are in 
bankruptcy, or were determined by the IRS 
that the debt cannot be collected due to 
hardship. 



Audits and Valuation Methods Used – N-I-B

 In prior audits we have discussed the 
absolute need to obtain professional and 
(desirably) certified valuations of property 
that is inherited, part of a basket 
purchase, etc. 

 The IRS is now using county 
auditor/assessor’s valuation to challenge 
the lack of these formal valuations. 



Audits and Valuation Methods Used –
N-I-B Continued

 The problem is that these valuations are 
designed for property tax reasons and, in 
many cases, lack any formal connection to the 
underlying economics. 

 My thoughts are….



High Income Delinquent Filers – N-I-B

 As we had discussed last year, a shocking 
report was issued that stated that the IRS was 
not pursuing high income taxpayers who were 
not filing their tax returns. 

 The IRS is currently pursuing such individuals 
to obtain their delinquent tax returns.

 My thoughts are…...   



Delinquent Filers – Tax Preparers –
N-I-B Continued

 As the pandemic restrictions are lifted, these 
individuals will have on-site visits from revenue 
officers.  

 My thoughts are…..



Noncompliance – Backup
Withholding – N-I-B

 The Office of the Treasury Inspector General for 
Tax Administration (TIGTA) has cited the IRS for 
failure to vigorously enforce the backup 
withholding rules. 

 In their report, they cited that failure to do so 
was costing billions in lost revenue. 



Noncompliance – Backup
Withholding – N-I-B - Continued 

 In their sample of 440,000 form 1099 filings 
with a missing or incorrect identification 
number, they found that the failed backup 
withholding on this sample cost the Treasury 
$13.3 billion in lost revenue. 

 This noncompliance was primarily with forms 
1099 reporting nonemployee compensation. 



Noncompliance – Backup
Withholding – N-I-B - Continued 

 Therefore, with such a negative finding and 
based upon IRS’s historic strong reaction to 
negative findings by TIGTA, one can be certain 
that there will be a strong program to enforce 
and collect backup withholding. 

 My thoughts are…..



CARES Act – Early Distributions From 
Retirement Accounts – N-I-B

 The Office of the Treasury Inspector General 
(TIGTA) has issued a report to the IRS warning 
that they need to plan for and take additional 
actions to identify and enforce the reporting of 
early distributions taken in 2020 from retirement 
accounts taken in accordance with the CARES Act. 

 This means that the IRS will be on top of 
identifying such taxpayers. 

 My thoughts are……   



Individual Retirement Accounts – N-I-B

 The IRS is stepping up audits of traditional IRA 
and Roth IRA accounts that hold non-traditional 
assets such as real estate.  

 For example the rules on holding real estate in 
an IRA are very strict and easy to run afoul of 
the prohibited transaction rules resulting in the 
revocation of the account. 



IRAs, SEP-IRA, Roth, Simple Roth – Prohibitive 
Transactions & Activities – N-I-B

 The increased IRS audit focus on prohibitive 
transactions is due to the large increase in 
taxpayers ignoring such transactions. 

Examples of Prohibitive Transactions:
1. Real estate owned by the plan where the 

plan owner does repairs, etc.  



IRAs, SEP-IRA, Roth, Simple Roth – Prohibitive 
Transactions & Activities – N-I-B - Continued

2. The plan owner renting to or from the 
plan.

3. Selling property to or purchasing it from 
the plan.

4. Co-signing or guaranteeing a loan that 
involves the plan.



IRAs, SEP-IRA, Roth, Simple Roth – Prohibitive 
Transactions & Activities – N-I-B - Continued

5. Purchasing a business in an IRA in which the 
plan owner has a personal interest.

6. Drawing any compensation from a business in 
which the IRA has invested. 

7. Lending money to or borrowing from the plan 
by the IRA owner.



IRAs, SEP-IRA, Roth, Simple Roth – Prohibitive 
Transactions & Activities – N-I-B- Continued

8. Paying any type of promotion fee out of an 
IRA.

9. Using related parties to engage in any of the 
prior eight examples. 

 There are many more examples which focus on 
self-dealing.  



Individual Retirement Accounts –
N-I-B - Continued

 One can be assured that the leak of certain IRS 
documents that were published showing alleged 
abuses with  IRAs by wealthy individuals (Peter 
Thiel) has further invigorated the IRS  to 
examine whether both the traditional and Roth 
accounts are meeting all requirements. 



Individual Retirement Accounts – N-I-B-
Continued

 The IRS continues to assess account owners 
for taxes plus penalties from the investment 
and holding of master limited partnerships in 
an IRA. 

 Such investments generate unrelated business 
income and the resulting taxes. 



Individual Retirement Accounts –
N-I-B - Continued

 Additionally, the IRS is strictly enforcing that 
when a taxpayer does not file form 8606 
reporting nondeductible contributions to an 
IRA, these contributions are treated as 
having been deducted and not included in 
the nontaxable basis of the account. 



Individual Retirement Accounts –
N-I-B - Continued

 Unreported IRA distributions are a major 
enforcement focus.

 In particular, taxable distributions paid to LLCs, 
partnerships, S corporations, and trusts. 

 The IRS is examining these distributions from 
the viewpoint as to the avoidance of the 
eventual tax effect. 



SEP Retirement Plans – N-I-B
 The IRS continues to examine self-

employed individuals with SEP deductions. 
 The major and obvious issue is that the 

taxpayer must have earnings from self-
employment to make a contribution to the 
SEP.



Self-Employed Individual and Other 
Retirement Plans – N-I-B

 The IRS is currently auditing sole 
proprietorships with a schedule C who file 
form 5500.

 The issues are whether the self-employment 
deduction was taken on schedule 1 of form 
1040 rather than adjusted to schedule C, 
thus, computing the amount of earned 
income correctly.



Retirement Plan Audits – N-I-B 

 The IRS is currently auditing retirement 
plans for:

1. The correct filing of form 5500 resulting in 
severe penalties for failure to file, 
violations of reporting, and disclosure rules, 
etc.. 

2. Plan loans that exceed the smaller of 
$50,000 or 50% of account balances. 



Retirement Plan Audits – N-I-B - Continued 

3. Whether loans for nonresidential property 
are paid back within five years.

4. Loan defaults and how they are treated by 
the plan. 

 The IRS has been hiring employees in the 
audit function for its Employee Plans 
division. 



Mileage Audits – N-I-B
 The IRS is in the process of identifying and auditing 

returns that have claimed large deductions based 
on the optional mileage rate.

 In doing so, the IRS is taking a strict approach to 
the examination of the mileage log.

 The log must be contemporaneous and must 
include odometer readings. 



Mileage Audits – N-I-B - Continued

 The Internal Revenue Manual instructs 
examiners to verify actual mileage based upon 
odometer readings.

 At the very least, the client should provide 
contemporaneous, independent verification of 
the odometer readings for the beginning and 
ending of the year using receipts.



Mileage Audits – N-I-B - Continued

 The IRS will use repair receipts in 
verification of their examination of entries 
in the mileage log. 

 The IRS has won several court cases that 
support this stricter examination of the 
computation of mileage. 



Large Cash Transactions – N-I-B 

 The IRS has stepped up its audits involving 
taxpayers who engage in transaction in excess 
of $10,000 or more. 

 These reports are required to be filed by 
banks when accepting deposits or cashing 
third party checks in these amounts as well as 
retail operations when the taxpayer pays in 
cash in excess of $10,000.



Large Cash Transactions – N-I-B - Continued 

 Note: the issuance of these FinCEN Form 112 
reports by financial institutions does not 
necessarily mean one deposit in excess of 
$10,000.

 Each institution has an internal control 
mechanism that computes the total cash 
deposits within a certain time frame to issue 
the report. 



Large Cash Transactions – N-I-B - Continued 

 The emphasis on these cash transaction audits 
results from the TIGTA determination that 
thousands of taxpayers with several billion in 
cash reported by financial institutions did not 
file tax returns.

 IRS examiners have access to a data base on 
their laptops that detail if a given taxpayer 
has been the subject of one of these reports. 



Fuel Tax Credits – N-I-B

 We have discussed this in prior seminars.
 The IRS is focusing on the issue of taxpayers 

who claim the fuel tax credit for fuel 
utilized in off-road, business purposes. 

 The issue has been brought to the fore front 
by the filing of amended returns seeking 
large refunds based on this credit.



Fuel Tax Credits – N-I-B - Continued

 The IRS became aware that this was an “automatic” 
credit for some preparers as well as having been 
criticized in the past by TIGTA for allowing large 
refunds on amended returns claiming the credit.

 This is now a major audit issue as well as the fact 
that the IRS has built in certain “filters” in their 
software to electronically identify suspicious 
credits. 



Related Party Transactions – N-I-B
 The IRS through a series of audit issue 

advisories and memorandums to their 
examiners has instructed them to focus on 
related party transactions as a component of 
their audits. 

 Examples of issues to be examined are:
1. Related party sales and purchases as to basis, 

sales price, and prohibited subsequent tax 
treatments on such transactions. 



Related Party Transactions – N-I-B - Continued

2. Installment sales.
3. Imputed interest on transactions. 
4. Loans and advances to related entities as to 

whether they are evidenced by loan 
agreements, stated interest, payments made, 
debt vs. equity treatments, etc. 

5. My thoughts are…



Large Losses on Schedule C – N-I-B

 The Office of the Treasury Inspector General for 
Tax Administration has cited the IRS for not 
conducting enough audits on returns containing 
schedule Cs that have large losses and no gross 
receipts.

 According to the TIGTA report, returns containing 
such schedule Cs contain large adjustments and 
have a compliance risk.

 My thoughts are…….



Large Business & International Enforcement 
Objectives – N-I-B

 In addition to S corporations and partnerships, 
the Large Business & International Division of the 
IRS announced in June that they have started 
what is termed a “Tax Cuts and Jobs Act” 
compliance campaign.

 Additionally, they are going to focus on the 
examination of syndicated conservation 
easements and captive insurance companies.



Large Business & International Enforcement 
Objectives - N-I-B - Continued

 Both are highly “radioactive” issues. 



S Corporation Shareholders – N-I-B

 The IRS is examining S corporation 
shareholder’s returns that contain large losses 
as to whether they have sufficient basis to 
claim such losses.

 One issue in particular as to whether the 
shareholder is a co-borrower or guarantor of a 
loan which does not qualify to increase their 
basis. 



S Corporation Enforcement – N-I-B

 As part of the LMSB “campaigns”, the IRS has 
announced a vigorous enforcement program 
regarding S corporations. 

 This could have been predicted and is long 
overdue. 

 The IRS has announced three areas of new audit 
enforcement:



S Corporation Enforcement – N-I-B - Continued

1. Distributions by an S corporation:
 Focus is on the failure to report the gain 

on distributions of appreciated property 
to shareholders.

 Failure to report dividends from 
accumulated earnings and profits that 
resulted from a C corporation that had 
converted to an S corporation. 



S Corporation Enforcement – N-I-B – Continued

 Cash or property distributions that exceed the 
shareholder’s basis in the corporation:

 My thoughts are….
2. The existence of the applicability of the Built-

In Gains Tax (BIG).



S Corporation Enforcement – N-I-B – Continued

3. Basis in the S corporation – whether the client 
has sufficient basis in the S corporation.

 Beginning in 2018, we were required to attach 
to the client’s form 1040 a computation of the 
basis to those who are in the following 
situations:

A. Reported a loss.



S Corporation Enforcement – N-I-B – Continued

B. Dispositions of stock.
C. Received a distribution.
D. Received a loan repayment from the company. 
 My recommendation is to do it on all S 

corporate shareholders forms 1040 because….



S Corporation Enforcement – N-I-B – Continued

 The audits in this new enforcement campaign 
are supposed to happen at the shareholder 
level with each individual shareholder’s returns 
being subject to examination.

 How this is supposed to happen without 
auditing the related S corporation is a….



S Corporation Enforcement – N-I-B – Continued

 Also, the IRS had previously announced that the Large 
Business & International Division would soon be examining 
partnerships as well as S corporations.

 Furthermore, Doug O’Donnel of the IRS stated that 
“obviously, some of those will be controlled by high-wealth 
individuals, so that will touch on our global high-wealth 
program as well, and we’ll understand better the linkages to 
what those individuals may be up to. We are going to collect 
this examination information and using a very robust 
feedback mechanism to do this. We put in place a number of 
subject matter experts to keep in touch with the teams to 
understand what they are seeing”.



S Corporation Enforcement – S Corporation Wages –
N-I-B

TIGTA Report
 The Office of the Treasury Inspector General for 

Tax Administration has issued a highly critical 
report condemning the IRS lack of enforcement 
regarding low shareholder wages. 

 TIGTA cited the fact that in half of the audits, 
the IRS examiner does not even question the 
amount of compensation paid even when an S 
corporation is selected for audit. 



S Corporation Enforcement – S Corporation Wages –
N-I-B - Continued

 TIGTA has cited the low IRS audit rate of 0.2% in 
2018 and declining as a severe problem in 
general.

 What this means to us is…………..



Form 706 – Estate Returns – Portability 
Elections – N-I-B

 The IRS is examining forms 706 filed to claim 
the portability exclusion election of 
$11,580,000 (2020) for completeness and 
accuracy. 

 The IRS is also denying the portability election 
carryover in estates that claim the exclusion 
where the form 706 was not filed. 



Form 706 – Estate Returns – Portability 
Elections – N-I-B - Continued

 The portability exclusion is not automatic and a 
complete form 706 must be filed to elect to 
claim the carry over of the unused exclusion 
amount. 

 There is a procedure under Revenue Ruling 
2017-34 to elect the portability (carryover of 
unused exemption).



Form 706 – Estate Returns – Portability 
Elections – N-I-B - Continued

 This revenue procedure allows an estate 
return to be filed no later than the second 
anniversary of the decedent’s death. 

 The revenue procedure is available only for 
those estates that were not required to 
originally file a form 706.



Tax Exempt Entities – N-I-B

The IRS is focusing its audit program on tax 
exempt entities for the following issues:

1. Determination of unrelated business income 
and compliance with anti-netting rules of the 
2017 Tax Cut Jobs Act.

2. Nonmember income of social clubs. 
3. Evidence of self-dealing and inurement.



Tax Exempt Entities – N-I-B - Continued

4. Charities that have private benefit issues. 
5. Improper use of donor advised funds. 
6. Misclassification of workers.
7. Abusive charitable remainder trusts.
8. Promoters who use tax exempt entities to 

promote various tax plans and shelters. 



Rulings and Cases



Electronic Filing Mandate – N-I-B

 Beginning in 2021, the threshold for 
requiring that all returns are filed 
electronically is 100 from the current 250.

 In 2022, it is 10.
 The threshold is determined on an 

aggregate basis and includes all income tax 
returns, employment tax returns, forms 
1099, forms W-2, etc. 



Travel Per Diem Rates – N-I-B

Notice 2021-52
 The IRS has announced the following per diem 

rates for the period of October 1, 2021 to 
September 30, 2022:

1. For purposes of the high-low substantiation 
method, the per diem rates are $296 per day for 
travel to any high-cost locality.

2. Travel to any other locality is $202 per day. 



Travel Per Diem Rates – N-I-B - Continued

3. The per diem rate for meals to a 
high-cost locality is $74 per day.

4. The per diem rate for meals to any 
other locality is $64 per day.

5. The incidental expense rate remains 
unchanged at $5 per day.



Fees – Estate Closing Letters – N-I-B

TD 9957
 Since June of 2015, the IRS has issued estate 

closing letters only when requested.
 This was due to the increased demand resulting 

from the requirement that an estate return had 
to be filed, even though not required, whenever 
it was desired to pass on a deceased spouse’s 
unused  exclusion to the surviving spouse. 



Estate Closing Letters –
N-I-B  Continued

 The volume of requests for estate closing 
letters has increased even more dramatically in 
light of conversations regarding punitive estate 
changes and the IRS pronouncement that the 
carryover exclusion will be allowed regardless 
of what changes may be made.

 Thus, the IRS is imposing a fee of $67 for issuing 
such a letter. 



Estate Closing Letters – N-I-B - Continued

 In reality, these letters are very valuable and 
worth the fee since they provide a firm, legal 
confidence in closing an existing estate and for 
future planning. 



Estate Closing Letters – N-I-B - Continued

 The executor, executrix, or administrator 
of an estate can obtain for free a 
transcript that has the comparable 
information on it to an estate letter. 

 Yet, the estate letter is a more conclusive 
document. 



Business Entity Issues - Nonprofits
 Tikar v. Commissioner  I.R.C. § 501

 A corporation was formed and not for profit status 
obtained for the exhibition of African art.

 The corporation could not prove that it actually owned
the art. 

 Holding - the court held that the corporation did not 
operate exclusively for one or more exempt purposes 
under section 501(c)(3), and the court upheld the 
revocation of the corporation’s tax-exempt status. 

P. 535



Business Tax Issues - Credits

Leon Max v. Commissioner I.R.C. §§ 41, 174 
The court held that a clothing designer’s activities 

did not constitute qualified research and 
expenses of those activities were not eligible for 

the section 41 credit for increasing research 
activities. 

PP. 536-537



Business Tax Issues - Deductions

Aspro v. Commissioner I.R.C. § 162 
 The court held that Aspro was not entitled to 

deduct management fees paid to its three 
shareholders because the fees were not paid 
purely for services. 

 The fees were disguised distributions and were 
not reasonable. 

 My thoughts are…..

PP. 537-538



Business Tax Issues - Deductions

Mylan v. Commissioner I.R.C. §§ 162, 263 
The court held that legal expenses that the taxpayer 

incurred to prepare notice letters to obtain FDA approval 
to manufacture generic drugs must be capitalized, but the 
legal expenses incurred in patent infringement suits were 
deductible as ordinary and necessary business expenses. 

PP. 538-539



Business Tax Issues - Deductions
 The taxpayer claimed a deduction for car and truck

expenses using the mileage method.
 In support of the mileage deduction, the taxpayer submitted

a mileage tracker indicating the mileage driven every day.
 The mileage tracker did not include client names,

addresses, etc..
 The IRS disallowed the deduction on the basis that the

taxpayer had failed to establish the purpose of the mileage.
 The Tax Court, in a bench opinion, concluded that the

taxpayer failed to meet her burden to substantiate her
car and truck expenses.

PP. 539-540



Business Tax Issues - Deductions

C.C.A. 2021-11012 I.R.C. § 165 

The IRS has ruled that the TCJA amendment to section 
165(d) which allows losses from wagering deductions

does not apply to the ordinary and necessary expenses 
of a business in the trade or business of gambling. 

PP. 540-541



Business Tax Issues –
Employee Business Expenses

Warque v. Commissioner I.R.C. § 162 
 The taxpayer, an IRS revenue agent, had a 

home in Nevada but her post of duty was in 
Laguna Niguel, California. 

 He kept a room in California and claimed a 
employee business deduction for car and 
rental expenses. 

 The amount was disallowed.

PP. 541-542



Business Tax Issues –
Employee Business Expenses - Continued

 The court held that the taxpayer could not
deduct travel expenses because his home was
in California, where he had a permanent job,
and not in Nevada, where he maintained a
personal residence.

PP. 541-542



Business Tax Issues – Employee 
Business Expenses

Geiman v. Commissioner I.R.C. §§ 162, 274 
 The taxpayer worked at various locations for

several months at a time yet maintained a home
in Clifton, Colorado where he kept his source of
out of town employment.

 The IRS disallowed his travel, meals, lodging
that he claimed as unreimbursed business
expenses.

P. 542



Business Tax Issues – Employee Business 
Expenses - Continued

 The court ruled for the taxpayer and held that
a union electrician who worked in various
locations in Wyoming and Colorado had a tax
home in Clifton, Colorado, and he could deduct
the substantiated costs of meals, lodging, and
vehicle expenses incurred while away from
home.

 My thoughts are……

P. 542



Business Tax Issues – Employment Tax
Ward v. Commissioner I.R.C. § 3403 

 The taxpayer, an attorney, was the sole
shareholder of her law firm which was an S
corporation.

 She reported no wages from the S corporation
on her form 1040 but reported income from the
law firm on a schedule C.

 The taxpayer’s income did not match the
amounts sourced to the law firm.

P. 543



Business Tax Issues – Employment Tax -
Continued

 Due to the lack of wages, the IRS treated the
schedule C income that they had recalculated
as salary and wages paid by the S corporation
and subject to employment taxes.

 The court held that taxpayer was an employee
of her S corporation law firm and that the S
corporation was liable for employment taxes on
the amount of the recomputed income.

P. 543



Business Tax Issues – Losses

Martin v. Commissioner I.R.C. § 172 
 The taxpayer was unable to substantiate the 

origin and amount of the net operating losses 
that he had carried over to the year under 
audit.

 The IRS disallowed the carryover losses and the 
taxpayer argued that since they were allowed 
in prior years, they are allowable in the year 
under audit.  

PP. 543-544



Business Tax Issues – Losses - Continued

 The Court ruled that the taxpayers were not
entitled to claim carryover NOLs.

 Here is why the Court ruled in that manner…..

PP. 543-544



Business Tax Issues – Marijuana Businesses

San Jose Wellness v. Commissioner I.R.C. § 280E
 The court held that a medical marijuana

dispensary’s depreciation and charitable
contribution deductions were disallowed under
section 280E.

 The reason for the disallowance is based upon
the difference between federal law (where
marijuana is still an illegal substance) and state
law with federal law being controlling.

P. 544-545



Business Tax Issues – Marijuana Businesses -
Continued

 Section 280E prohibits deductions involving
activities that are in violation of federal law.

P. 544-545



Business Tax Issues – Marijuana Businesses

Purple Heart Patient Center v. Commissioner 
The court held that although a medical marijuana 
dispensary lacked substantiation, it could claim a 

50% reduction in gross receipts for COGS 
consistent with federal law that allows specific 

tax treatment for deductions otherwise not 
allowable because of Section 280E.

PP. 545-546



Ethics – Judicial Doctrines

Complex Media. v. Commissioner I.R.C. §§ 197, 
351 

The court held that a corporation could disavow 
the form of its transaction, and the step 

transaction doctrine applied to disregard the 
issuance and immediate redemption of stock. 

P. 546



Ethics – Privilege

IQL-Riggig v. Kingsbridge Technologies Federal 
Rules of Civil Procedure §26(b)(4)(D) 

The court held that the attorney client 
privilege applied to communication between a 
client and an attorney, and the work-product 

doctrine applied to an accounting firm that was 
retained to prepare amended returns in 

anticipation of litigation. 

PP. 546-548



Financial Distress

Hussey v. Commissioner I.R.C. §§ 61, 108, 1017 
 The taxpayer had his loans modified by a bank 

which issued a form 1099-C discharging a 
substantial amount of the debt. 

 The taxpayer failed to reduce the basis of the 
property subject to the modification and 
forgiveness in the year that it occurred 
resulting in an increase in his loss on the sale 
of the property. 

PP. 548-549



Financial Distress

 The IRS recomputed the loss on the 
properties based upon the requirement that 
the basis reduction should occur in the year 
of the sale of his properties. 

 The court held that the taxpayer had to
reduce his basis in depreciable real property
in the year that he sold the properties.

PP. 548-549



Individual Issues - Credits

Pichardo v. Commissioner I.R.C. § 25A 

The court denied an education tax credit 
because the taxpayer was not enrolled in an 
eligible educational institution at least half-
time and did not show that he paid tuition. 

P. 549



Individual Issues - Deductions

Chancellor v. Commissioner I.R.C. § 170 
 The court held that the taxpayer failed to substantiate

her deductions for charitable contributions and other
expenses.

 The taxpayer had claimed arbitrary amounts for
expenses for contributions and certain business
expenses and, accordingly, did not have substantiation
which resulted in the IRS disallowance.

 My thoughts are……

PP. 549-550



Individual Issues - Deductions

Baum v. Commissioner I.R.C. § 165 

 The court held that the taxpayers could not
claim a theft loss deduction because their claim
for reimbursement in a bankruptcy proceeding
was still pending.

 You cannot have it both ways…….

PP. 550-551



Individual Issues - Income

Holliday v. Commissioner I.R.C. § 61 
The court held that settlement proceeds that 
the taxpayer received in a malpractice suit 

against her divorce attorney were included in 
her gross income. 

P. 551



Individual Issues - Income

Blum v. Commissioner I.R.C. § 104 

 The taxpayer sued her attorney who 
represented her in a lost lawsuit against a 
hospital for physical damages. 

 The case was settled and since it was connected 
to a physical damage lawsuit, she omitted the 
proceeds from the settlement from income. 

P. 552



Individual Issues – Income - Continued

 The court held that a settlement payment was
not damages received on account of personal
physical injuries or physical sickness and was
included in the taxpayer’s gross income.

 My thoughts are….

P. 552



International Tax - FBAR

United States v. Boyd 31 U.S.C. §§ 5314, 5321
 The $10,000 penalty for nonwillful failure to 

file a foreign bank account report applies per 
FBAR form and not per each unreported 
account. 

 My thoughts are…..

PP. 553-554



IRS Issues – Collection Alternatives

Sleeth v. Commissioner I.R.C. § 6015 
 The taxpayer claimed innocent spouse status and 

requested relief. 
 The taxpayer’s former spouse admitted that he was 

solely responsible for the nonpayment of taxes.
 Additionally, the taxpayer claimed she did not 

know that the tax payments were not being made. 

P. 554



IRS Issues – Collection Alternatives -
Continued

 The IRS ruled that she did not have a 
reasonable expectation that her spouse should 
or would pay the tax and, thus, should have 
had knowledge. 

 Accordingly, the court upheld the IRS’s denial 
of innocent spouse relief. 

P. 554



IRS Issues – Collection Alternatives

Siebert v. Commissioner I.R.C. § 6330 
 The taxpayer failed to provide the required 

financial information requested by the Appeals 
officer and, thus, their request for a hearing 
and resulting installment agreement were 
denied in addition to the fact that they had 
underreported their income in the 
determination.  

 The taxpayers objected to the IRS’s decision. 

P. 555



IRS Issues – Collection Alternatives -
Continued

 The Court held that the Appeals officer did 
not abuse her discretion in rejecting the 
offer in compromise and proposed 
installment agreement. 

P. 555



Retirement - Distributions

Grajales v. Commissioner I.R.C. §§ 72(t), 6751 
 The taxpayers challenged the IRS’s 

determination of an additional tax per a Service 
Center notice arguing that the assessment was a 
penalty and required supervisory approval. 

 The Court held that the amounts imposed by 
section 72(t) on an early distribution from a 
qualified retirement plan are a tax, and no IRS 
written supervisory approval was required. 

PP. 556-557



Trusts and Estates – Estate Tax –
Not In The Book

Gill
 The failure to file penalty for not reporting  foreign 

bank accounts was assessed against a taxpayer who 
later passed away without paying it.

 The IRS transferred the liability to his estate and 
sought payment.

 The estate argued the penalties should have been 
abated upon his death. 

 The Court ruled that the estate owed it.  



Trusts and Estates – Estate Tax

Grossman v. Commissioner I.R.C. § 2056(a) 
The court held that bequest to the surviving 
spouse qualified for the estate tax marital 

deduction. 

P. 563



Questions or Comments ?

 Photo credit:

 Guido van der Hoeven
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