
2021 
National Income Tax 

Workbook

Chapter 12: 
PAYROLL AND TAX  CREDIT ISSUES



Topics                             P. 447

 Issue 1: Payroll Tax Overview 
 Issue 2: Payroll Tax Deferral
 Issue 3: Employee Retention Credit
 Issue 4: Sick Leave and Family Leave 

Credits
 Issue 5: COBRA Premium Assistance Credits
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Payroll Tax Overview and Deferral –
Issues 1 and 2
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Payroll Tax Overview   P. 448
FICA wages:
Old-age, survivors, and disability insurance 

(OASDI) = 12.4% capped at $142,800 in 2021.
 Employer pays 6.2%, withholds 6.2%.

Hospital insurance (Medicare) = 2.9%
 Employer pays 1.45%, withholds 1.45%.

Additional Medicare tax = .9% above $200,000 for 
single/HOH and $250,000 for MFJ, must be 
withheld from employee if employer pays more 
than $200,000
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Payroll Tax Deposits PP. 449-450

 Schedule based on size of employer’s payroll.
Cross-Reference – Penalties – see 2020 NITW.
 Payroll Tax Reporting:
Most file quarterly Form 941.
Agricultural employers file annual Form 943.
With IRS permission, very small employers file 

annual Form 944.
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Payroll Tax Deposits - Continued PP. 449-450
 Information Reporting Deadlines for 2022:
 January 31, 2022 – employer must send Form W-

2s to employees and file W-2 and W-3 with SSA.
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Self-Employed Taxpayers   P. 450

 12.4% social security tax on earnings, up to $142,800 
in 2021, minus any wages paid.
 2.9% Medicare tax on earnings and an additional 

.9% Medicare tax on earnings above $200,000 for 
single and $250,000 for MFJ.
 SE tax on 92.35%.
 Reported on Form 1040, Schedule SE.
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Self-Employed Taxpayers - Continued  P. 450

No SE tax is due for earnings < $400.
Cross-Reference Estimate Tax Payments.

 Self-employed individuals (who are not farmers) must 
generally make estimated payments if they expect to 
owe $1,000 or more.

My thoughts on the price individuals pay for the 
avoidance of earnings for social security purposes……
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IRS Enforcement of Employer Payroll 
Delinquencies 

 We had talked in previous seminars about the IRS announced 
enforcement of chronic payroll tax delinquencies.  

 This initiative is coordinated along with the Department of 
Justice to identify, prosecute, and heavily sanction employers 
who have failed to file the required forms 940, 941, 943, and 944 
as well as those who have failed to pay the required tax 
withholdings and matches. 

 The IRS has announced the resumption of this program so I feel 
it is worthy of our discussion to revisit it due to its seriousness.  
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Polling Question #1

I have observed in my practice that in regards to the 
number of clients that are delinquent in payroll 

payments to the IRS that:
1. They have increased in recent years.
2. They are about the same.
3. I do not have any clients that are delinquent. 
4. I do not become involved in this issue with my clients. 



Employment Taxes – Not in the Book

The IRS, in concert with the Department of 
Justice, is cracking down on 
individuals/businesses that are delinquent or 
have a pattern of chronic delinquency of their 
payroll taxes. 

Since early in 2019, the IRS has made in many 
cases “surprise” visits to a number of businesses 
that they suspect of having serious issues with 
employment tax compliance. 
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Employment Taxes – Not In the Book 
Continued

 As an example, between March 25 and April 5, 2019, the IRS 
Field Collection officers and Criminal Investigation agents 
“visited” over 100 businesses as an example of their 
compliance effort.

 This was done without warning.
 These visits occurred before this period and are continuing 

after the suspension for the pandemic. 
An example is that during the two week period of March 25 

and April 5, 2019, the IRS has indicted 12 individuals and 
executed four search warrants. 
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Employment Taxes – Not In the Book -
Continued

 A half dozen individuals and businesses have been sentenced for 
crimes associated with payroll taxes with dozens more enforcement 
actions are planned. 

 Business owners who received visits from the IRS were given advice 
on ways to get caught up with their delinquencies and how to keep 
from having current and potential civil and criminal penalties from 
being asserted/assessed against them.

 It is easy to infer that such individuals were being warned and being 
“watched” so to speak. 
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Employment Taxes Non-Filers – Not in the Book
 The Office of the Treasury Inspector General for Tax 

Administration ratchet up an already crisis indictment of IRS 
enforcement with the issuance of an report that cited the 
agency for its continued failure to assess tax liabilities against 
employers who don’t file employment tax returns. 

Citing IRS resource limitations, TIGTA reported that the IRS is 
flagging fewer returns and collecting much less revenue 
regarding non-filers.

 TIGTA cited a loss of revenue of billions of dollars.  
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Employment Taxes – Not in the Book -
Continued

The government is very, very serious about timely 
employment tax payments being paid in full!

This is an issue to take very seriously and to advise 
our clients of the very punitive consequences of 
even being chronically delinquent even though the 
client gets caught up and pays the penalties. 

Because of the extreme seriousness of this issue, let 
us review the actions being taken by the 
government. 
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Employment Tax Abuse – Not in the Book -
Continued

 IRS actions could involve an automated 
telephone call or notification by mail that an 
employer’s payroll tax deposits are late, have 
decreased, or have not been made.

 In this notification, the employer will be 
requested by the IRS to explain why this is 
happening.

 It is prudent for the employer not to ignore 
these calls as the IRS will be documenting and 
building a case, in part, with these calls.
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Employment Tax Abuse – Not in the Book -
Continued

An increase by the IRS in criminal referrals for the 
misuse of trust funds. 
1. These will result from a discovery of a repeated 

pattern of nonpayment and diversion of the 
trust funds to other purposes. 

2. To this end, the Department of Justice is 
involved in more criminal prosecutions.

 One can believe that examples will be set.  
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Employment Tax Abuse – Not in the Book –
Continued

 The Chief of Internal Revenue Service Criminal Investigation Division 
announced in a conference call with reporters that the Criminal 
Investigation Division will focus on criminal cases involving 
noncompliance with employment tax rules. 

 He stated “that cases exist in every judicial district and probably 
every zip code, and impact every field office.”

 The IRS is shifting special agents from the Criminal Investigation 
Division that are investigating identity theft cases to criminal 
investigations involving the new employment tax compliance 
program. 
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Employment Tax Abuse – Not in the Book -
Continued

One immediate goal of the Justice Department 
is to seek injunctions against an employer and 
the individuals that are the operators and/or 
owners who have been identified as having a 
pattern of repeated violations of nonpayment 
and/or untimely payments. 

18



Employment Tax Abuse – Not in the Book -
Continued

When such an injunction is granted, the employer 
will be under a strict requirement that:
1. All taxes are paid timely.
2. Special notification to the IRS that deposits 

have been made.
3. No transfers of any assets allowed until all 

liabilities are paid.
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Employment Tax Abuse – Not in the Book -
Continued

4. Cannot open up another type of business or 
entity until all outstanding liabilities are paid.

5. Criminal prosecutions as noted before.
 This type of legal intervention by the 

Department of Justice indicates the seriousness 
of the government in attacking employment 
tax delinquencies and nonpayment.
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Employment Tax Abuse – Not in the Book -
Continued

 It is very serious and reminiscent of the joint 
operations by the IRS and the Department of 
Justice against abusive tax shelter promoters.

 Further action by the IRS is to expand their 
efforts to go after the officers and/or 
shareholders for delinquent employment tax 
funds by seizing personal tax refunds. 

 Provisions in current legislation expanding this 
responsibility. 
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Employment Tax Abuse – Not in the Book -
Continued

 Thus, one can expect a much wider application 
of the 100% trust fund penalty including the 
assertion against employees responsible for 
payroll, payment of employment taxes, or 
liabilities in general.

Currently, there are examples of this broader 
assertion of the penalty as evidenced by 
litigation and now the current legislation. 
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Employment Tax Abuse – Not in the Book -
Continued

 The IRS broader assertion is much like a shot 
gun approach to any and all possible persons 
that they determine to be responsible including 
even volunteers and outside accountants.

 This approach has a certain view to 
concentrate on the deep pockets of those able 
to pay. 
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Employment Tax Abuse – Not in the Book -
Continued

 The LLC structure does not protect against the 
assertion of the penalty.

 If anything, the IRS crackdown will result in 
more assertions of the trust fund penalty 
although they have not been shy about its 
application before despite losing a number of 
court cases.
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Employment Tax Abuse – Not in the Book -
Continued

 The client should be thoroughly counseled when 
trying to defend themselves in an IRS probe. 

 The criteria for imposition of the civil trust penalty 
and a criminal action is virtually identical. 

 It begins with the definition of “willfulness.” 
 Section 6672 provides for the assertion of a 100% 

penalty of the unpaid tax. 
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Employment Tax Abuse – Not in the Book -
Continued

 Under Section 6672, the penalty is asserted 
against “any responsible person who willfully 
fails to collect, truthfully account for, or pay 
over any federal tax.”

 The IRS defines “willful” behavior when a person 
chooses to pay any creditor before the IRS.

 The IRS will use the following criteria for both 
civil and criminal:
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Employment Tax Abuse – Not in the Book -
Continued

 Who owns the business either directly or 
indirectly?

 What are the formal roles of the persons 
involved in the business?

 What type of managerial authority does a 
person have regarding:

1. Disbursements and payments to creditors.
2. Preparation of tax returns.

27



Employment Tax Abuse – Not in the Book -
Continued

3. Making employment tax deposits.
4. Authority to sign checks even if he or she does 

not do so. 
5. Checks actually signed.
Who made the decision to pay other creditors 

before the IRS?
Who was aware of the employment tax 

liabilities?
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Employment Tax Abuse – Not in the Book -
Continued

Who should have been aware of the liabilities?
Were the liabilities simply ignored?
Were personal expenditures made and the type 

of expenditures paid before the IRS?
 The crackdown despite, declining IRS resources, 

is a very high enforcement priority and, again, 
be especially careful of the criminal potential in 
these situations. 
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Payroll tax Deferrals                 P. 451

CARES ACT – Employer deferral
3/27/20 through 12/31/20.

Memorandum – Employee deferral
9/1/20 through 12/31/20.
Bi-weekly wages less than $4,000.
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Payment of Employer Payroll tax 
Deferral                   P. 451

Repay 50% by 12/31/21.
Repay 50% by 12/31/22.
Observation – Nonbusiness Days – pay on the 

next business day.
Payment first applied to 50% due in 2021.
Example 12.1 – Dogwood Landscaping 

deposited $10,000 of total $30,000 owed. Pay 
$5,000 (one-half of total owed) by 12/31/21.
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How to Pay   P.452   
Deferred amounts owed may be paid (1) 

electronically using the Electronic Federal Tax 
Payment System (EFTPS), (2) by credit or debit 
card, or (3) by check or money order. 

If paying by EFTPS, select Form 941and the 
calendar quarter in 2020 to which the 
payment relates and separate payment for 
each quarter.

If paying by check or money order, include a 
2020 Form 941-V, Payment Voucher. Fill in the 
circle for the correct quarter. 
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Self-Employed – Deferred Payroll Taxes P. 453

Self-Employed could defer 50% of social security 
tax.

Repay the deferred tax in two installments, 50% 
by December 31, 2021, and the rest by December 
31, 2022.

Pay by EFTPS or by credit or debit card, money 
order or with a check. 

Separate payments from other tax payments.
Designate as "deferred Social Security tax“.
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Employee – Deferred Payroll Taxes       P. 453

Self-Employed could defer 50% of social 
security tax.

Withhold and pay ratably between 1/1/21 
and 12/31/21.

Interest/penalties begin to accrue 1/1/22.
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Polling Question #2

Self-employed individuals could:
1. Self-Employed could defer 50% of social 

security tax.
2. Withhold and pay ratably between 1/1/21 

and 12/31/21.
3. Interest/penalties begin to accrue 1/1/22.
4. None of the above. 



EMPLOYEE RETENTION CREDITS – ISSUE 337



Employee Retention Credits –
American Rescue Plan Act 

The American Rescue Plan Act of March 11, 
2021 extends the employee retention credit 
through December 31, 2021.

However, the Infrastructure Act terminated the 
credit as of September 30, 2021.

Furthermore, the Act expanded the credit to 
allow it against the Medicare tax.
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Polling Question #3

The American Rescue Plan Act of 2021:

1. Extends the employee retention credit 
through December 31, 2021.

2. Extends the employee retention credit 
through September 30, 2021.

3. Revokes the employee retention credit.
4. None of the above. 



Employee Retention Credit – In General  P. 454

 Fully refundable payroll tax credit!
Amount of credit may exceed payroll taxes due.
Get your wages back! (and many are.. in 

fact..)
 Implemented by the CARES Act, modified by the 

Consolidated Appropriations Act and extended by 
American Rescue Plan Act. 
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Employee Retention Credit – In General   P. 454

 Three time-frames with different rules:
Wages paid after March 12, 2020, and before 

January 1, 2021.
Wages paid during Q1 and Q2 of 2021. 
Wages paid during Q3 of 2021.
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2020 Employee Retention Credit  P. 454
Most of the 2020 requirements are applicable to the 

2021 ERC with one very significant change. 
 The CARES Act said no ERC was allowed if the client 

received PPP loan.
 The Consolidated Appropriations Act of 2020 

stated that the acceptance of a PPP loan does 
not preclude the client from being eligible for 
BOTH.
However, the client cannot use the same wages 

for both.
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Practitioner Note - ERC and the Self-
Employed                              P. 455

 Self-employed individuals are not eligible for the 
ERC because they do not earn wages.
 They may claim credit for wages paid to their 

employees.
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ERC – Eligible Employers                  P. 455
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Eligible Employers                   P. 455

Must be in a trade or business:
Means that household employers are not eligible 

for the ERC.
 Tax exempt organizations are deemed to be in a 

trade or business for all of their operations.
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Polling Question #4
Wages for purposes of the employee retention credit 

do not include:
1. Amounts that self-employed individuals withdraw 

from their business for their own benefit. 
2. Amounts paid to household employees.
3. Amounts paid even though a trade or business is 

not being carried on.
4. All of the above.
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Eligible Employers                  P. 455

 Practitioner Note – Entity Type.
 Employers of any size are eligible.
 Tax exempt organizations under IRC §501(c) and 

§501(a) are eligible.
 Federal, state, and local government entities not 

eligible in 2020.
 Tribal governments are eligible. 
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Suspended Business Test  P. 455

 If a government order has “fully suspended” an 
employer’s operations, it will generally qualify for 
the ERC. 
 Employers may also qualify if their operations were 

“partially suspended” by government order. 
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Governmental Orders

Must be an actual order by a governmental 
authority with jurisdiction over the operations.
 Must be mandatory, not advisory.
Do not include press conference comments, 

declaration of a state of emergency that does not 
limit or suspend actual operations.
Don’t look at whether government enforced the 

order.
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Eligible Employers – Partially Suspended  P. 456

If more than a nominal portion of business operation 
was suspended – Practitioner Note:
Gross receipts from that portion of business 

operation are not less than 10% of the total gross 
receipts. 
Hours of service performed by the employees in 

that portion of the business are not less than 10% 
of the total hours of service.
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Not Partially Suspended PP. 456-457

Customers stay home due to government orders, 
and business has reduction in demand.
Workplace is closed, but continued business 

operations are comparable to pre-closure 
operations.
Mask wearing, one-way aisles, etc. will not have 

more than a nominal effect on business 
operations.
 Employers continue operations through telework.
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May Be Partially Suspended P. 457

 Suppliers cannot make deliveries of critical goods or 
materials.
More than a nominal portion is closed or suspended.
Modifications have more than a nominal effect.
 Significant delay (more than 2 weeks) to move 

operations to telework.

52



Ex. 12.4 Temp. Closure  P. 457

 Processed Foods, Inc. operates a facility that usually 
operates 24 hours/day.
 Local health department says business must clean 

workplace once every 24 hours.
 Business operations reduced by 5 hours each day to 

comply with the order.
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Ex. 12.5 Partial Closure  P. 457

 Stuff for All, Corp. is a large retailer. 
Governmental order closes the storefront for two 

quarters in 2020. 
Customers could pick-up orders.
 Storefront is more than nominal.
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Example – Partial Suspension               P. 457

 Stuff for All, Corp. is a large retailer. 
Government order closes the storefront for two 

quarters in 2020. 
Customers could have pick-up orders.
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Ex. 12.6 Open with Restrictions  - P. 458

Governmental order revised to allow storefront 
traffic, but customers had to socially distance and 
store had to enforce occupancy caps.
Customers sometimes had to wait in short lines to 

enter business.
No more than nominal effect.
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Suspension v. Decline in Gross Receipts 
P. 458
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Decline in Gross Receipts Test            P. 458

 Eligible in 2020 for any quarter where gross receipts 
were < 50% of gross receipts for the same calendar 
quarter in 2019.

 Eligibility period ends with the earlier of January 1, 
2021, or first calendar quarter following 1st calendar 
quarter where gross receipts > 80% of gross receipts 
for same quarter in 2019.
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Ex. 12.7 Applying the Test  PP. 458-459

 Comfort Shoes had a reduction in customers in early 2020, 
while it improved retail website.
 48% decline in Q1, 83% in Q2, and 92% in Q3.
 Significant decline in Q1 and Q2.
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New Businesses   P. 459

 Practitioner Note:
 Special rules apply to new businesses.
 See Notice 2021-20.
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Definition of Gross Receipts P. 459

Non-tax exempt: I.R.C. § 448(c).
 Tax-exempt: I.R.C. § 6033:
Gross receipts includes all gross receipts, not just 

those from Unrelated trade or business income.
Practitioner Note – Gross Receipts:
 Forgiven loan proceeds, grants are NOT included in 

gross receipts.
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Calculating the 2020 ERC  P. 459

 For 2020, the maximum ERC is 50% of qualified 
wages (including allocable health plan expenses) 
that an eligible employer paid in a calendar 
quarter. 
 The maximum qualified wages that can be taken 

into account for the 2020 ERC is $10,000 per 
employee for all quarters. 
 The maximum 2020 ERC is $5,000 per employee. 
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Qualified Wages for 2020 P. 459

 Limited to FICA wages paid after March 12, 2021, 
and before January 1, 2021
Amounts paid to maintain group health plan if 

excluded from income
 Large employer – amounts paid to employee not 

working because of  suspension of business.
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Qualified Wages for 2020 - Continued 
P. 459

 Large employer (more than 100)  – qualified wages 
are the wages paid to an employee for time that the 
employee is NOT PROVIDING SERVICES due to a full 
or partial suspension of the employers business 
operations or because the business is experiencing 
a significant decline in gross receipts.  
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Qualified Wages for 2020 – Continued P.459
Key Requirement                 

 Small employer (100 or fewer) employees –
qualified wages are the wages paid with respect to 
an employee during any period in the calendar 
quarter in which the business operations are fully or 
partially suspended due to a governmental order or 
DURING ANY CALENDAR QUARTER IN WHICH THE 
BUSINESS IS EXPERIENCING A SIGNIFICANT DECLINE 
IN GROSS RECEIPTS. 
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Qualified Wages for 2020 – Key Requirement
Continued P. 459

Cash tips treated as wages or compensation.
Notice 2021-19 states that employers are not 

required to include full-time equivalent employees 
in determining the number of employees. 
An employees status as a full-time employee is 

irrelevant and wages paid to an employee who is 
not full-time may be treated as qualified wages if all 
other requirements are met. 
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Ex. 12.8 2020 ERC Calculation   P. 460

 Stray Cat Consulting 4 employees.
 Significant decline in gross receipts Q2, Q3, Q4.
 Figure 12.3 payroll and ERC calculation.
 $10,000 limit applies to 2 employees.
 $15,250 ERC.
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No Wage Duplication  P. 460

 Practitioner Note:
Qualified wages DO NOT INCLUDE:
 those taken into account for FFCRA credits.
 those taken into account for IRC § 455 (paid 

family and medical leave credit).
 those counted as payroll costs necessary to 

obtain PPP loan forgiveness.
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Wages to Related Parties 
Notice 2021-49 – Not In Book

This Notice is invoking the attribution rules of 
Section 267 to disqualify wages paid to spouses 
if the owner and/or spouse have any living close 
relatives whether the relatives work in the 
business or not. 

A very critical prohibition applies for majority 
owners which is defined as more than 50%.
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Polling Question #5

The definition of wages for purposes of the 
Employee Retention Credit:

1. Does included wages to related parties defined 
under Section 267.

2. Does not include wages to related parties 
defined under Section 267.

3. Has an exception for more than 50% owners.
4. Has no definition.  



ERC – Related Individuals – Critical Definition
P. 461 

A related individual is any employee who has 
of any of the following relationships to the 
employer, who is an individual:
A child or a descendant of a child.
A brother, sister, stepbrother, or stepsister.
The father or mother, or an ancestor of 

either.
A stepfather or stepmother.
A niece or nephew.
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ERC – Related Individuals – Critical Definition                                                         
Continued P. 461 

An aunt or uncle.
A son-in-law, daughter-in-law, father-in-

law, mother-in-law, brother-in-law, or sister-
in-law.
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ERC – Related Individuals P.461                                                               
For corporations, a related individual is any 

person that bears a relationship described 
above with an individual owning, directly or 
indirectly, more than 50% in value of the 
outstanding stock of the corporation. 

For an entity other than a corporation, a 
related individual is any person that bears a 
relationship described above with an 
individual owning, directly or indirectly, more 
than 50% of the capital and profits interests in 
the entity. 
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ERC – Related Individuals - Continued P.461                                                                 

For an estate or trust, then a related individual 
includes a grantor, beneficiary, or fiduciary of 
the estate or trust, or any person that bears a 
relationship described above with an 
individual who is a grantor, beneficiary, or 
fiduciary of the estate or trust.
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ERC – Related Individuals – Important! 
P. 461 

Indirect ownership is determined through the 
application of I.R.C. §267(c), which provides the 
following (among other) rules:
An individual shall be considered as owning 

the stock owned, directly or indirectly, by or for 
his family. 
The family of an individual includes only 

brothers and sisters (whole or half-blood), 
spouse, ancestors, and lineal descendants.
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Wages to Related Parties 
Notice 2021-49 – Not In The Book

Again, be very careful because Section 267 can 
make an individual a more than 50% owner by 
attribution. 

An example is…..
The only exception is where neither the owner 

nor the spouse have any close living relatives. 
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Wages to Related Parties 
Notice 2021-49

In applying Section 267, the owner of a schedule 
C or F, a child, grandchild, parent or sibling of a 
schedule C or schedule F owner, as well as a 
more than 50% owner do not qualify for the ERC.

Whereas, the owner, child, grandchild, parent or 
sibling of a 50% or less owner qualify for the ERC.

72



Wages to Related Parties 
Notice 2021-49 – In Detail 

Not In Book
The spouse of a schedule C or schedule F owner 

that does not have any living relatives qualifies
for the ERC.

Otherwise, they do not qualify. 
Spouses of 50% or less owners qualify for the 

ERC.
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Wages to Related Parties 
Notice 2021-49 – Not In Book – Continued

The bottom line is that the Notice applies the 
Section 267 definition that 50% or less does not 
constitute ownership while more than 50% 
constitutes ownership for purposes of 
determining qualification for ERC.
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ERC and PPP Loan Forgiveness  PP. 463-464
Wages count for ERC or PPP forgiveness: – not both
You can now have the ERC and the PPP loans 

whereas in prior law you could not. 
 Important - Eligible employer that received a PPP 

loan is deemed to have made an election NOT to 
take those wages into account for the ERC if include 
on forgiveness application.
 Election only applies if wages were necessary for 

forgiveness.
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Ex. 12.12   Include Only Wages for PPP 
Forgiveness                        P. 464

Good Eats received a $100,000 PPP loan.
On its forgiveness application, it included 

$100,000 in payroll costs that would qualify as 
wages.
Good Eats also paid $40,000 in nonpayroll costs 

but didn’t include on its forgiveness application.
 Election to exclude $100,000 from ERC.
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Ex. 12.13 Including Wages and Non-payroll 
P. 465

 Same facts but Good Eats included $100,000 in 
payroll costs that would qualify as wages and 
$40,000 nonpayroll costs.
Only needed $60,000 in payroll costs, so only 

$60,000 deemed excluded from ERC.
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ERC and the PPP  P. 46583



Tax Treatment of the ERC – Important !! –
P. 465

 The ERC is not income to the employer, but it 
requires the employer to reduce deduction for 
qualified wages, including qualified health plan 
expenses in the amount of the ERC.
 Employers do not reduce the deduction by the 

employer’s share of the SS and Medicare taxes.
My thoughts on this…………………….
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Practitioner Note – Amending Returns
P. 465

 The author states “employers who retroactively 
claim the ERC by filing an amended employment 
tax return … must also amend their federal income 
tax return to reduce the deduction claimed for 
qualified wages…. This amended return may result 
in additional tax and late payment penalties”.
Why? Such penalties when the ERC was an “after the 

fact” program that could not be foreseen by the 
change made by Congress…
My thoughts, once again,…..
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Amending 2020 Returns to Claim ERC  
PP. 465-466

1. Determine quarter(s) of eligibility.
2. Determine qualified wages (including allocable 

health care expenses paid).
3. Eliminate wages used on a successful PPP forgiveness 

application, those for which a FFCRA credit was 
taken, or (if basis of qualification was a shutdown) 
those wages attributable to period during which 
employees were working.
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Amending 2020 Returns to Claim ERC –
Continued  PP. 465-466

4. Eliminate unqualified employees (related parties, 
those for whom a work opportunity credit was 
paid in 2020 quarter).

5. Calculate the ERC by quarter.
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Amending 2020 Returns to Claim ERC
P. 466

6. Fill out and file the Form 941-X, 943-X, or 944-x (and 
accompanying worksheets), as appropriate

7. Amend 2020 income tax return as necessary to 
reduce a prior deduction for qualified wages in the 
amount of the ERC

 Period of Limitations
 3 years to file 941-X
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Ex. 12.14 Amending 2020 Returns  PP. 466-472

 Rolly’s Roadhouse had a decline in gross receipts
 $44,833 qualified wages (after allocated to PPP 

forgiveness)
 $15,000 ERC
 Claim on amended 941-X – Figure 12.6
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2021 Employee Retention Credit    P. 473

Credit is significantly expanded for all 
quarters in 2021.
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2021 Employee Retention Credit P. 473

 Eligible Employers – added colleges and hospitals.
Decline in Gross Receipts Test
 80% threshold
 Employer qualifies if gross receipts for calendar 

quarter in 2021 are less then 80% of gross 
receipts (>20% decline) for same calendar 
quarter in 2019.

Alternate calculation also available.
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2021 Credit Calculation – In General      P.474

 ERC credit is increased from 50% to 70% of qualified 
wages.
 Limit remains $10,000, but is for each quarter but not 

across quarters. 
 Eligible employer can claim up to $28,000 credit per 

employee in 2021.
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2021 Credit Calculation – In General  -
Continued P. 474

Qualified Wages in 2020 for an employer with an 
average number of full-time employees GREATER
than 100 in 2019, are wages paid to an employee 
for time that the employee is not providing services 
due to either a full or partial suspension of an 
employer’s business operation. 
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2021 Credit Calculation – In General  -
Continued P. 474

Qualified Wages in 2020 for an employer with an 
average number of full-time employees LESS than 
100 in 2019, are wages paid with respect to any 
employee during any period in the calendar quarter 
in which the business met the tests.  
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2021 Credit Calculation – In General –
Continued P. 474

 Large employers expanded to > 500 (instead of 
>100).
 Severely Financially Distressed

 In Q3 and Q4, large employers whose 
revenue is less than 10% of revenue for 
comparable 2019 quarter may count all 
wages, whether employees worked or not.

 Recovery Startups - $50,000 limit per quarter.
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Not qualified wages              P. 475

Qualified wages for the ERC don't include wages 
taken into account for credits under I.R.C. §§ 41, 
45A, 45P, 455, 51, 1396, 3131, and 3132.

Qualified wages also don't include wages that 
were used as payroll costs in connection with a 
Shuttered Venue Operator Grant or a restaurant 
revitalization grant. 

Again, no PPP loan forgiveness and a credit for 
the same wages.
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Employee Retention Credit – Step by Step 
Application – 2021 – Reference to Pg. 476

1. Determine the eligibility by meeting either the 
requirement of a suspended operations test or 
the gross receipts test. 

Compare your 2021 gross receipts for a quarter 
to the same quarter in 2019.

2. Determine the amount of qualified wages 
which includes the business owner’s and 
spouses wages and health insurance. 
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Employee Retention Credit – Step by Step 
Application - 2021 - Continued

 2% or more shareholders of S corporations 
qualify since their health insurance must be 
included in wages. 

An employer can use a credit of up to $10,000 in 
qualified wages per employee. 

3. Multiply the credit rate of 70% by the qualified 
wages. 
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Employee Retention Credit – Step by Step 
Application – 2021 - Continued

4. Claiming the credit requires that you select one 
of the two following options:

Reduce the payroll tax deposits by the amount 
of the anticipated credit or 

Claim the credit on the form 941 or 941X 
(amended) quarterly payroll tax returns which 
may trigger a refund. 
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Non-Refundable Portion of ERC – Pg. 476
Medicare taxes for the second, third, and fourth 

quarters of 2021 are now determined to be a 
non-refundable portion of the ERC, whereas, the 
employer’s share of the FICA taxes in the prior 
quarters was determined to be the non-
refundable portion of the ERC.
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Statute of Limitations – Pg. 477  

Please note that the statute of limitations has 
been extended to 5 years for the third quarter of 
2021.

The statute extension applies only to returns that 
claim the ERC.
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Repayment of ERC
Not In Book  

The American Rescue Plan allows an employer 
that received the ERC to repay the credit by 
amending the tax return.

When this repayment is determined to be an 
additional tax, the penalties for failure to pay or 
deposit the tax will not apply if the employer 
can show reasonable cause. 
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Ex. 12.15 Calculating 2021 Credit  PP. 475-476

In 2021, SCC had significant decline in gross 
receipts for Q2, Q3, and Q4.

Figure 12.6 payroll and credit calculation
SCC is eligible for a $46,200 credit (compared 

to $15,250 in 2020).
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Comparing the Provisions  PP. 477-478

Figure 12.9 compares ERC:
2020.
Q1 and Q2 2021. 
 Q3 and Q4 2021.

104



Non-Refundable Portion of ERC

Medicare taxes for the second, third, and fourth 
quarters of 2021 are now determined to be a 
non-refundable portion of the ERC, whereas, the 
employer’s share of the FICA taxes in the prior 
quarters was determined to be the non-
refundable portion of the ERC.
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Employee Retention Credits -
Continued 

The IRS has admitted that as of late June they 
were just now processing forms 941X for the 
second quarter of 2020 and are starting to 
process the forms 941X for the third quarter of 
2020.

Therefore, there is a substantial waiting time 
before the actual refunds are made. 
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Employee Retention Credits – Client’s 
Responsibilities - Not in the Book 

The client or practitioner should be keeping a 
spreadsheet, worksheets, etc. that 
mathematically details their compliance with 
the requirements to obtain the credits. 
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Practitioner’s Planning Note

A key result of these credits is that they have 
created an issue which is being overlooked in 
planning. The issue is that the total amount 
received in 2020 and 2021 for employee retention 
and family leave and sick credits is income to the 
client. 

Thus, estimated tax payments as well as other 
strategies should be utilized to minimize the tax 
impact of their inclusion into income. 
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Family and Sick Leave Credits 
Issue 4
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Sick and Family Leave Credits - P. 479

From April 1, 2020, through December 31, 2020, the FFCRA 
provided for paid coronavirus-related leave through: 

the Emergency Paid Sick Leave Act (EPSLA), which 
entitled workers to up to 80 hours of paid sick time 
when they were unable to work for certain reasons 
related to COVID-19, and 

the Emergency Family and Medical Leave Expansion 
Act (Expanded FMLA), which entitled workers to 
certain paid family and medical leave.
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Sick and Family Leave Credits   P. 479  

COVIDTRA extended the FFCRA leave credits 
through March 31, 2021. 

It is no longer mandatory for employers in 2021.
Through March 31, 2021, credits claimed in 

2020 reduced the credits available in the first 
quarter of 2021. 

ARPA extended the credits through September 
30, 2021 and expanded availability.
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Family and Sick Leave Credits –In General 

The sick and family leave credits are extended 
through September 30, 2021.

They are fully refundable.
The limit on a credit for paid family leave is 

increased to $12,000.
The paid leave credits will be allowed for leave 

that is due to COVID 19 vaccinations.
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Family and Sick Leave Credits – General -
Continued

The credits can now be claimed by 
Section 501(c)(1) governmental 
organizations. 
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Sick and Family Leave Credits  PP. 479-480 
Eligible Employers
Businesses with fewer than 500. 
Not government.
Wages
Compensation
The tax credit 
Practitioner Note – for family leave and sick 

leave to care for someone else limited to 2/3 
regular pay, max $200/day
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Sick and Family Leave Credits   PP. 479-480 
Eligible Employers are businesses with fewer 

than 500. 
Not government.
Unlike the ERC, there is no trade or business 

requirement for the employer to be eligible, 
thus, household employers are generally 
eligible to claim the credits.

A self-employer taxpayer must regularly carry 
on a trade or business.
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Sick and Family Leave Credits PP. 480-481 
Sick Leave

80 hours/$511 per day if employee can’t work 
because the employee is ill.

80 hours/$200 day if employee can’t work because 
they are caring for someone else.

Family Leave Credits
$200/day capped at $10,000.
Both the sick and family leave credits also include the 

employer’ share of Medicare tax and health 
insurance coverage.
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Sick and Family Leave Credits - Continued           
PP. 480-481 

For 2020 and the first quarter of 2021, eligible 
employers must include the full amount of the 
credit for qualified leave wages and the credit 
for allocable health plan expenses and the 
eligible employer’s share of the Medicare tax 
in gross income. 
Qualified leave wages and health care 

expenses for which the employer claims the 
credit generally remain deductible as an 
ordinary and necessary business expense.

117



Paid Sick Leave Credit
Requirements - $511 Per Day /Total of $5,110  P. 490

An employee must be unable to work because:
1. He or she is subject to the COVID-19 quarantine 

or isolation order or
2. He or she has been advised to self-quarantine 

and is seeking a medical diagnosis or
3. He or she has COVID-19 symptoms and is 

seeking a medical diagnosis.  
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Paid Sick Leave Credit
Requirements – 80 Hours/$200 Per Day - Pg. 480

1. An employee is caring for someone who is 
subject to a COVID-19 quarantine or isolation 
order or

2. An employee is caring for someone who is 
advised to self-quarantine because of the 
COVID-19 or
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Paid Sick Leave Credit
Additional Requirements - Continued – Pg. 480

3. An employee is caring for a child whose school 
or place of care is closed due to COVID-19 or

4. An employee is caring for a child whose child 
care provider is unavailable due to COVID-19.
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Family Leave Credit 
Requirements – Pg. 480

1. The employee is caring for a child whose 
school or place of care is closed due to 
COVID-19 or

2. The employee is caring for a child whose child 
care provider is unavailable due to COVID-19.
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Q2 and Q3 2021 Credits P. 482

ARPA resets and expands.
New category of sick leave beginning April 1.
 The time the employee is seeking or 

awaiting the results of a diagnostic test for a 
medical diagnosis of, COVID-19 (and the 
employee has been exposed to COVID-19 
or the employee’s employer has requested 
such test or diagnosis), or 
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Q2 and Q3 2021 Credits - Continued - P. 482

 The employee is obtaining immunizations 
related to COVID-19 or recovering from an 
injury, disability, illness, or condition related 
to such immunization (or caring for 
someone else who meets this criteria). 

123



Additional Amounts              P. 483

Qualified sick and family leave wages taken 
by employees prior to April 1, 2021, were only 
subject to the employer's share of Medicare 
tax (and not the employer's share of social 
security tax); therefore, the employer was 
entitled to receive credits to offset only the 
Medicare tax for those periods. 

124



Additional Amounts - Continued      P. 483

Under I.R.C. §§ 3132 and 3133, qualified family 
and sick leave wages are subject to the 
employer's share of social security tax and 
Medicare tax, but the credit is increased by 
the employer's share of social security and 
Medicare taxes imposed on the qualified 
family leave wages. 
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Tax Treatment – Third and Fourth Quarters of 2021
P. 484

In the third and fourth quarters of 2021, eligible 
employers must include the full amount of the 
credits received for qualified leave wages in 
income.
Qualified leave wages and health care 

expenses generally remain deductible.
The statute of limitations for tax attributable to 

the disallowance of a sick or family leave 
credit claimed from April 1, 2021 through 
September 30, 2021 is extended to five years. 
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Sick and Family Leave Credits - Summary     
PP. 484-487

 Interaction w/ other credits – no double benefit
 Extended limitation period – 5 years
 Documenting eligibility – keep records 6 years
 Self-Employed – comparable credits
 Figure 12.10 Comparison of sick and family leave credits
 2020 Q2, Q3, Q4
 2021 Q1
 2021 Q2, Q3
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Family and Sick Leave Credits – Summary –
Not In Book

The sick and family leave credits are extended 
through September 30, 2021.

They are fully refundable.
The limit on a credit for paid family leave is 

increased to $12,000.
The paid leave credits will be allowed for leave 

that is due to COVID 19 vaccinations.
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Family and Sick Leave Credits – Pg. 485

The number of days a self-employed individual 
can take into account in calculating the 
qualified family leave equivalent amount for 
self-employed individuals increases from 50 to 
60.

The limitation on the overall number of days 
taken into account for paid sick leave will reset 
after March 31, 2021.

124



COBRA Premium Assistance Credits –
Issue 5

125



COBRA Premium Assistance Credit  PP. 488-489

 ARPA premium assistance and corresponding tax credit.
 100% reduction in premium.
 Loss of coverage because of reduced hours or 

involuntary termination.
 April 1 through September 30, 2021.
 Refundable payroll credit.
 Reduce employment tax deposits, request an advance.
 Included in gross income of recipient.
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