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Exempt Resources

1. Most important if married = HOME

A. The Following text is an excerpt from County Review Decision,
2006 CR-0196 September 1, 2006

Ohio Admininstrative Code Rule 5101: 1-39-31.1 previously used the word
homestead when defining the exemption for the principal place of residence, but
“homestead” has since been replaced with “home and the land associated with the
home”. In order for the value of a home to be exempt, the home must be the principal
place of residence. Only one living place may be established as the principal place of
residence. The property includes the home and 77+ acres of land. All the land is
adjoining. The majority of the acres are farmed. OAC Rule 5101: 1-39-26 states that
the home and the land associated with the home that is lived in and is used as a home
are exempt as a resource. Appellant has been absent from the home since 12/05.
Spouse continues to reside in the home. As there is no limitation listed in the Ohio
Admin. Code Rule cite as to the number of acres of land associated with the home
and all of the land is adjoining, I find the entire acreage should be considered as the
“land associated with the home”; and therefore, exempt as a resource as per Ohio
Administrative Code 5101:1-39-31.1

(Note to convert prior reference of 5101:1-39-31.1 to new 5160:1-3-31.1)

B. 5160:1-3-36.2. Medicaid: transfer of resources for institutionalized
spouses with a spouse in the community

(A) Once eligibility has been established, resources not used to determine eligibility
for an institutionalized spouse (pursuant to rule 5160:1-3-06.5 of the Administrative
Code) must be legally transferred to the community spouse when not already in the
name of such person. The institutionalized spouse (IS) is entitled to a period of
protected eligibility while the resources are being transferred legally to the community
spouse. The period of protected eligibility is twelve months or one year from the
month in which the eligibility determination is completed. The resource transfer
must take place no later than the twelfth month after the month of the eligibility
determination and authorization. For example, if the eligibility determination is
completed in the month of June, the transfer of the resources must be completed by the
end of June of the next year. Resources being transferred do not count for the purpose
of determining continuing eligibility for the institutionalized spouse.

C. Home: Equity limit of exemption is: $552,000 for 2015
*Does not apply if Spouse is residing there*
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D. 5160:1-3-05.13. Medicaid: treatment of the home.

(5) For applications filed on or after January 1, 2006, an individual is not eligible for
LTCEF services, a HCBS waiver or PACE if the individual's equity interest in the
individual's home exceeds the home equity limit. The home equity limit is applicable
even though the home is considered the principal place of residence as defined in this
rule.

(a) The equity value in excess of the home equity limit does not apply to an
individual if any of the following persons are lawfully residing in the
individual's home:

(1) The individual's spouse; or

(i1) The individual's child who is under age twenty-one, or blind or
disabled as defined in Chapter 5160: 1-3 of the Administrative Code.

(b) Nothing in paragraph (D)(5) of this rule should be construed as preventing
an individual from using a reverse mortgage or home equity loan to reduce the

individual's total equity interest in the home below the home equity limit.

(¢) The requirements in this paragraph must be waived in the case of a
demonstrated hardship as outlined in paragraph (E) of this rule.

E. May Transfer the home : 5/60:1-3-07. Medicaid: transfer of resources.

E) The following transfers for less than fair market value shall not be considered an
improper transfer:

(1) The individual may transfer the home, as defined in rule 5101:1-39-31 of the
Administrative Code, that is still considered the principal place of residence in

accordance with Chapter 5101:1-39 of the Administrative Code to any of the
following individuals:

(a) The individual's spouse, provided:
(1) The transfer is for the sole benefit of the spouse; and

(i1) The individual's spouse does not subsequently transfer the home for
less than fair market value; and

(ii1) Any transfer of the home by the spouse on or after the look-back

date shall be reviewed by the administrative agency under the transfer
of resources provisions in this rule; and
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(iv) The amount of the transfer is equal to one hundred per cent of the
value of the property established by the county auditor at the time of
the transfer, less any amount or portion of the property that is not
transferred.

(b) His or her child under the age of twenty-one;

(c) His or her child age twenty-one or over who is blind or permanently
and totally disabled as defined in Chapter 5101:1-39 of the Administrative
Code.

(d) The individual's adult child who was residing in the home for at least
two years immediately before the date the individual becomes
institutionalized, and who provided care to the individual which permitted
the individual to reside at home, rather than in an institution or facility. A
JFS 03697 "Level of Care (LOC) Assessment" (rev. 4/2003) must be
completed to determine if the individual would have required
institutionalization from the beginning and throughout the two-year period if
the adult child had not provided personal care.

(e) The individual's sibling who has an equity interest (must be a
documented, legal interest) in the home and was residing in the home for
at least one year immediately before the individual became
institutionalized.

2. Second most important is Community Spouse
Resource Allowance CSRA

e If non exempt resources are less than $23,844 = Community spouse keeps 100%

e If non exempt resources are less than $238,440 = Community spouse keeps ¥z (but not
less than $23,844)
e If non exempt resources are more than $238,440 = Community spouse keeps $119,220

3. Other Exempt Resources:
e Cars: Unlimited value for community spouse,
o $4,500 of equity for the Institutionalized spouse
e Prepaid Funeral must be irrevocable
o Plus burial spaces for immediate family
e Household goods & personal Effects
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5160:1-3-27.1. Medicaid: Trusts.

(C) The five categories of trusts.

( 1) Categorv OIC: self-settled trusts established before August 11, 1993, also
referred to as medicaid qualifying trusts.

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it
meets all the following criteria:

(1) The trust was established before August 11, 1993;
(i1) The trust was not established by a will;
(iii) The trust was established by the individual;

(iv) The individual is or may become the beneficiary of all or part of the trust;
and

(v) Payment from the trust is determined by one or more trustees who are
permitted to exercise any discretion with respect to the distribution to the
individual.

(b) The amount of the trust deemed to be an available resource to the individual is the
maximum amount of payments that may be permitted under the terms of the trust to be
distributed to the individual, assuming the full exercise of discretion by the trustee or
trustees. The maximum amount includes only amounts that may be, but are not,
distributed from either the income (interest) or principal of the trust.

(c) Amounts actually distributed to the beneficiary for any purpose are treated under
the rules governing income.

(d) The availability of a trust in this category will be considered whether or not:

(1) The medicaid qualifying trust is irrevocable or is established for purposes
other than to enable a grantor to qualify for medicaid, QMB, SLMB, QI-1; and

(i1) The trustee actually exercises discretion.
(e) If any real or personal property is transferred to a medicaid qualifying trust that is

not distributable to the individual, the transfer is an improper transfer subject to the
rules prohibiting the improper transfer of resources.
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(f) The baseline date and the regulations relating to transfers of assets are defined in
rule 5160:1-3-07.2 of the Administrative Code. The following are look-back periods
for transfers of assets involving trusts under this category.

(i) For revocable trusts: the distribution is an improper transfer when a portion
of the trust is distributed to someone other than the individual, and the
distribution is not for the benefit of the individual. The look-back period is
sixty months from the baseline date. The transfer is considered to have taken
place on the date upon which the payment, to someone other than the
individual, was made.

(i1) For irrevocable trusts: when a portion of the trust is not distributable to the
individual, it is an improper transfer. The look-back period is sixty months
from the baseline date. The transfer is considered to have been made on the
date the trust was established, or, if later, the date upon which payment to the
individual was foreclosed. The value of these assets is not reduced by any
payments from the trust made from these unavailable assets at a later date.

(ii1) For irrevocable trusts: when some or all of the trust can be disbursed to, or
for the benefit of, the individual, any payment made to another person is an
improper transfer. The look-back period is thirty-six months from the baseline
date for improper transfers made prior to February 8, 2006. The look-back
period is sixty months from the baseline date for improper transfers made on or
after February 8, 2006. The transfer is considered to have been made on the
date of payment to another person.

( 2) Categorv tWO: self-settled trusts established on or after August 11, 1993.

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it
meets all of the following criteria:

(1) The trust was established on or after August 11, 1993;

(i1) The assets of the individual were used to form all or part of the corpus of
the trust;

(ii1) The trust was not established by a will; and

(iv) The trust was established by the individual, the spouse of the individual, a
person, including a court or administrative body, with legal authority to act in
place of or on behalf of the individual or on behalf of the spouse of the
individual, or a person, including a court or administrative body, acting at the
direction or upon the request of the individual or the spouse of the individual.
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(b) Revocable trusts in this category are treated as follows.
(i) The corpus of the trust is considered a resource available to the individual.

(i1) Payments from the trust to, or for the benefit of, the individual are
considered unearned income.

(iii) Any other payments from the trust are considered an improper transfer
subject to the rules prohibiting the improper transfer of resources.

(¢) Irrevocable trusts in this category are treated as follows.

(1) If there are any circumstances under which payment from the trust could be
made to, or for the benefit of, the individual, the portion from which payments
could be made is considered a resource available to the individual. The
administrative agency shall not take into account when payments can be made.
A payment that can be made only in the future satisfies this provision.

(i1) Any payments actually made to, or for the benefit of, the individual from
either the corpus or income are considered unearned income.

(iii) If a payment is made to someone other than the individual, and such
payment is not for the benefit of the individual, then such payment is
considered an improper transfer subject to the rules prohibiting improper
transfers.

(iv) If any portion of the trust could not, under any circumstance, be made
to the individual, then either the establishment of the trust, or the
subsequent event that forecloses payment to the individual, is considered
an improper transfer subject to the rules prohibiting the improper
transfer of resources.

(v) The date of the transfer is either the date of establishment of the trust,
or the date of the occurrence of the event, whichever is later.

(vi) When determining the value of the transferred resource under this
provision, the value of the trust is its value on the date when payment to the
individual was foreclosed.

(vil) Any income earned, or other resources added subsequent to the
foreclosure date, is added to the total value of the trust.

(viii) Any payments to, or for the benefit of, the individual after the foreclosure

date but prior to the application date are subtracted from the total value. Any
other payments are not subtracted from the value.
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(ix) Any addition of resources after the foreclosure date is considered a
separate transfer.

(d) Where a trust is funded with assets of another person or persons, as well as assets
of the individual, the rule provisions governing this category of trust applies only to
the portion of the trust attributable to the individual.

(e) The availability of a trust in this category is considered without regard to:
(1) The purpose for which a trust is established;
(i) Whether the trustees have or exercise any discretion under the trust;

(iii) Any restrictions on when or whether distributions may be made from the
trust; and

(iv) Any restrictions on the use of distributions from the trust.

(f) The following are look-back periods for transfers of assets involving trusts under
this category. The baseline date and the regulations relating to transfers of assets are
defined in rule 5160:1-3-07.2 of the Administrative Code.

(1) For revocable trusts: when a portion of the trust is distributed to someone
other than the individual, and the distribution is not for the benefit of the
individual, the distribution is an improper transfer. The look-back period is
sixty months from the baseline date. The transfer is considered to have taken
place on the date upon which the payment to someone other than the individual
was made.

(i1) For irrevocable trusts: when a portion of the trust is not distributable to the
individual it is an improper transfer. The look-back period is sixty months from
the baseline date. The transfer is considered to have been made as of the date
the trust was established, or, if later, the date upon which payment to the
individual was foreclosed. The value of these assets is not reduced by any
payments from the trust that may be made from these unavailable assets at a
later date.

(ii1) For irrevocable trusts: when some or all of the trust can be disbursed to, or
for the benefit of, the individual, any payment that is made to another person is
an improper transfer. The look-back period is thirty-six months from the
baseline date for improper transfers made prior to February 8, 2006. The look-
back period is sixty months from the baseline date for improper transfers made
on or after February 8, 2006. The transfer is considered to have been made as
of the date of payment to another person.
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( 3) CategOl'V three. exempt trusts. The principal or income from any one of

these trusts is exempt from being counted as a resource.

(a) Special needs trusts are not countable resources. A trust qualifies as a special needs
trust if the following conditions are met.

(1) The trust contains the assets of an individual under age sixty-five. The trust
may also contain the assets of other individuals.

(i1) The individual is disabled as defined in rule 5160:1-3-02 of the
Administrative Code.

(ii1) The trust is established for the benefit of the individual by a parent,
grandparent, legal guardian, or a court.

(iv) The trust requires, upon the death of the individual, the state will receive
all amounts remaining in the trust, up to an amount equal to the total amount of
medical assistance paid on behalf of the individual.

(v) When such a trust was established for a disabled individual under age sixty-
five, the exception for the trust continues even after the individual becomes age
sixty-five, provided the individual continues to be disabled as defined in rule
5160:1-3-02 of the Administrative Code. However, with the exception of
income earned by the trust, such a trust cannot be added to or otherwise
augmented after the individual reaches age sixty-five. Any such addition or
augmentation by the individual, with his or her own assets, after age sixty-five
is treated as a transfer of assets subject to the rules prohibiting the improper
transfer of resources.

(vi) Cash distributions to the individual are counted as unearned income. All
other distributions from the trust are treated under the rules governing in-kind
income.

(vii) Transfers of assets to a special needs trust are not subject to the improper
transfer provisions in rule 5160:1-3-07.2 of the Administrative Code.
However, assets held prior to the transfer to this trust are countable assets

and/or income.

(b) Qualifying income trusts (QIT) are not countable resources. A trust qualifies as a
QIT only under all the following conditions and with the following limitations.

(1) The trust is composed only of pension, social security, and other income to
the individual, including accumulated interest in the trust.

(a) No resources may be used to establish or augment the trust.
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(b) The income must be received by the individual, and the right to
receive income cannot be assigned or transferred to the trust.

(c) If an individual has irrevocably transferred or assigned to the trust
his or her right to receive income, the trust will not meet this
requirement of the rule and will not qualify as a QIT.

(i1) The trust requires that upon the death of the individual the state will receive
all amounts remaining in the trust up to an amount equal to the total amount of
medical assistance paid on behalf of the individual.

(ii1) Income placed in a QIT is not counted in determining the individual's
eligibility for medical assistance. Thus any income (e.g., VA pension, social
security benefits, private pensions, etc.) can be placed directly into a QIT, by
the recipient of the funds, without those funds adversely affecting the
individual's eligibility for medical assistance. Income generated by the trust
that remains in the trust is not income available to the individual.

(iv) All income placed in a QIT is combined with any countable income not
placed in the trust to arrive at a base income figure to be used in post-eligibility
calculations (i.e., patient liability or spenddown).

(a) The base income figure is used for post-eligibility deductions, including but not
limited to, personal needs allowance, monthly income allowance, family allowance,
and medical expenses not subject to third party payment. Any income remaining is
used toward payment of the patient liability. Payments made from a QIT are not
combined with the base income figure for the post-eligibility calculations.

(b) The base income figure is used when determining the spenddown budget for the
individual. Any income remaining after allowable deductions permitted in rule
5160:1-3-04.1 of the Administrative Code is the individual's spenddown liability.

(c¢) Pooled trusts are not countable resources. A trust qualifies as a pooled trust only
under all of the following conditions.

(1) The trust contains the assets of an individual of any age who is disabled as
defined in rule 5160:1-3-02 of the Administrative Code.

(ii) A separate account is maintained for each beneficiary of the trust but, for
purposes of investment and management of funds, the trust pools the funds in
these accounts.

(ii1) Accounts in the trust are established by the individual, the individual's

parent, grandparent, or legal guardian, or a court solely for the benefit of
individuals who are disabled.
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(iv) To the extent that any amounts remaining in the beneficiary's account upon
the death of the beneficiary are not retained by the trust, the trust pays to the
state the amount remaining in the account equal to the total amount of medical
assistance paid on behalf of the beneficiary. To meet this requirement, the trust
must include a provision specifically providing for such payment.

(v) Cash distributions to the individual are counted as unearned income. All
other distributions from the trust are treated under the rules governing in-kind
income.

(vi) Transfers of assets to a pooled trust are not subject to the improper transfer
provisions in rule 5160:1-3-07.2 of the Administrative Code. However, assets
held prior to the transfer to this trust are countable assets and/or income.

(d) Supplemental services trusts are not countable resources. A trust qualifies as a
supplemental services trust only if it meets the requirements of section 5815.28 of the
Revised Code.

(1) Any person may establish a trust under section 5815.28 of the Revised Code
only for another person who is eligible to receive services through one of the
following agencies: the department of developmental disabilities; a county
board of developmental disabilities; and the department of mental health and
addiction services.

(a) The administrative agency shall not determine eligibility for another
agency’s program.

(b) An individual must provide documentation from one of these agencies
establishing that the individual was determined to be eligible for
services from that agency at the time of the creation of the trust.

(¢) An individual may provide an order form a court of competent
jurisdictions that states the individual was eligible for services from one
of the agencies at the time of the creation of the trust.

(i1) At the time the trust is created, the trust principal does not exceed the
maximum amount permitted. In 2006, the maximum amount permitted is two
hundred twenty-two thousand dollars. The maximum amount each year
thereafter is the prior year's amount plus two thousand dollars.

(ii1) The administrative agency must review the trust to determine whether it
complies with the remaining provisions of section 5815.28 of the Revised
Code.

(iv) Payments from supplemental services trusts are disregarded as long as the
payments are for supplemental services as defined in section 5815.28 of the
Revised Code. All supplemental services must be purchased by the trustee, not
through direct cash payments to the beneficiary.
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(e) If a trust is represented to be an exempt trust, but the administrative agency
determines that it does not meet the requirements for one of the exempt trusts, then it
is not an exempt trust and will fall under one of the four other categories of trusts.

( 4) CategOW fOUr: trusts established by someone else for the benefit of the
individual.

(a) A trust, or legal instrument or device similar to a trust, falls under this category if it
meets the following criteria:

(1) The trust is created by someone other than the individual;
(i1) The trust names the individual as a beneficiary; and

(iii) The trust is funded with assets or property that the individual never held an
ownership interest in prior to the establishment of the trust.

(b) Any portion of a trust in this category is an available resource only if the trust
permits the trustee to expend principal, corpus or assets of the trust for the individual's
medical care, care, comfort, maintenance, health, welfare, general well-being, or a
combination of these purposes. The trust is still considered an available resource even
if the trust contains any of the following types of provisions:

(i) Any provision prohibiting the trustee from making payments that would
supplant or replace medicaid or public assistance, or other government
assistance;

(i1) Any provision prohibiting the trustee from making payments that would
impact or affect the individual's right or ability or opportunity to receive
medicaid, or public assistance, or other government assistance; or

(iii) Any provision attempting to prevent the trust or its corpus or principal
from counting as an available resource under this rule.

(c) A trust in this category normally considered as an available resource is not counted
as an available resource under the following circumstances.

(1) If the trust contains a clear statement requiring the trustee to preserve a
portion of the trust for another beneficiary or remainderman, then that portion
of the trust is not counted as an available resource. Terms of a trust granting
discretion to preserve a portion of the trust do not qualify as a clear statement
requiring the trustee to preserve a portion of the trust.

(ii) If the trust contains a clear statement requiring the trustee to use a portion
of the trust for a purpose other than the medical care, care, comfort,
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maintenance, welfare, or general well-being of the individual, then that portion
of the trust is not counted as an available resource. Terms of a trust that grant
discretion to limit the use of a portion of the trust do not qualify as a clear
statement requiring the trustee to use a portion of the trust for a particular
purpose.

(ii1) If the trust contains a clear statement limiting the trustee to making fixed
periodic payments, then the trust is not counted as an available resource;
however, the payments are treated under the rules governing income. Terms of
a trust that grant discretion to limit payments do not qualify as a clear
statement requiring the trustee to make fixed periodic payments.

(iv) If the trust contains a clear statement requiring the trustee to terminate the
trust if it is counted as an available resource, then it is not counted as an
available resource. Terms of a trust granting discretion to terminate the trust do
not qualify as a clear statement requiring the trustee to terminate the trust.

(v) If any person obtains a judgment from a court of competent jurisdiction
expressly preventing the trustee from using part or all of the trust for the
medical care, care, comfort, maintenance, welfare, or general well-being of the
individual, then the trust or that portion subject to the court order is not
counted as a resource.

(vi) If the trust is specifically exempt from counting as an available resource by
this rule, another rule, the Revised Code, or the U.S. Code, it is not counted as
a resource.

(vii) If the individual presents a final judgment from a court demonstrating that
he or she was unsuccessful in a civil action against the trustee to compel
payments from the trust, then it is not counted as an available resource.

(viii) If the individual presents a final judgment from a court demonstrating
that in a civil action against the trustee the individual was only able to compel
limited or periodic payments, then it is not counted as an available resource;
however, the payments are treated under rules governing income.

(ix) If the individual provides written documentation showing the cost of a
civil action brought to compel payments from the trust are cost prohibitive,
then it is not counted as an available resource.

(d) For trusts under this category, even if the trust is not counted as an available
resource, any actual payments from the trust to the individual are treated under the
rules governing income. Payments to any person other than the individual are not
income to the individual. Payment from the trust to any person other than the
individual is not an improper transfer of assets.
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( 5) CategOl'V five: trusts established by will for the benefit of a surviving
spouse.

(a) A trust, or legal instrument or device similar to a trust, can be established by the
will of a deceased spouse.

(1) If there are any circumstances under which payment from the trust could be
made to, or for the benefit of, the surviving spouse, the portion from which
payments could be made is considered an available resource. The
administrative agency shall not take into account when payments can be made.
A payment that can be made only in the future satisfies this provision.

(i) Any payments actually made to, or for the benefit of, the surviving spouse
from either the corpus or income are considered unearned income.

(iii) If a payment is made to someone other than to the surviving spouse, and
such payment is not for the benefit of the surviving spouse, then such payment
is considered an improper transfer imputed to the surviving spouse subject to
the rules prohibiting improper transfers.

(iv) If a payment is required to be made to someone other than to the surviving
spouse, and such required payment is not for the benefit of the surviving
spouse, then such amount is considered an improper transfer imputed to the
surviving spouse subject to the rules prohibiting improper transfers.

(V) A surviving spouse is not subject to a penalty for improper transfers under
this subsection of this rule if the surviving spouse elects to take against the
will.

(D) This rule supersedes all previous rules governing trusts and the administrative agency
shall apply it prospectively to all determinations and redeterminations of eligibility for all
individuals. Any determination or redetermination made in accordance with this rule shall
not be affected by or governed by any prior eligibility determinations made under former
rules governing trusts nor shall this rule be applied retroactively to determine an
individual's eligibility or liability for any prior period.
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90% RULE

5160:1-3-05.15. Medicaid: exclusion of property no longer the principal place of residence.
(A) This rule describes the exclusion of property no longer the principal place of residence.

(B) A home that is no longer the principal place of residence may continue to remain excluded
as a resource for the duration that the property satisfies the provisions governing the treatment
of property essential for self-support as found in rule 5160:1-3-05.19 of the Administrative
Code.

(C) If a home is no longer the principal place of residence and it does not qualify as property
essential for self-support under rule 5160:1-3-05.19 of the Administrative Code, it may remain
exempt as a resource if the following requirements are met:

(1) The individual must list the property for sale once the property no longer qualifies
as either the principal place of residence or as property essential for self-support under
rule 5160:1-3-05.19 of the Administrative Code.

(2) The individual must provide verification that the property was listed for sale with a
real estate agent or real estate firm on or before the date that the property ceased to
qualify as either the principal place of residence or as property essential for self-
support under rule 5160:1-3-05.19 of the Administrative Code.

(3) The property must be listed for sale at an amount not greater than the market
value as determined by the county auditor. The CDJFS shall verify the market
value by using the assessed value as set by the local county auditor.

(4) The individual may not refuse a purchase offer that is equal to or greater
than ninety percent of the market value as determined by the county auditor.

(5) The proceeds from the sale of the property must be used for the care and support
of the medicaid recipient.

(a) The net proceeds of the property are treated as a lump sum in accordance
with rule 5160:1-3-05.8 of the Administrative Code.

(b) The administrative agency must complete a redetermination of continuing
eligibility once the property is sold.

(¢) The administrative agency shall also apply the provisions of rule 5160:1-3-
05.1 of the Administrative Code to determine the proper treatment of shared

property.

(D) If the property is not sold within six months after its initial listing as required by
paragraph (C) of this rule, the total equity value of the property will be counted as a resource,
unless the individual demonstrates that it qualifies as property that has not been sold as set
forth in rule 5160:1-3-05.1 of the Administrative Code.
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